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treatise op equity. 


BOOK THE SECONJ). 

OP OSES AND TRUSTS. 


CHAP. I. 

Their Natmx’. 


SECTION I. 

W E will now proceed to some of the par- 
ticular kinds of Agreements which occur 
most usually in Chancery. And, 1st, Of 
a depositum or trust, to which this. Court 
owes its original (a), and which, if well 


(a) The trust here inten4<^<i» it was the origin so 
it is also the peculiar object of equitable jurisdiction. 
There are, however, other trusts, which are, and al- 
ways have been, cognizable in courts of law, as de- 
posits, and all manner of bailments, and especially 
VOE. II. B 



4 


(1) Buller^s 
Ni.Pri. 131. 


A TREAT^E. OF EQUITY. [Book II. 

by a sufficient title, or, so far as tliis is 
wanting, is considered as a trustee for the 
true owner. And no map can be deprived 
of his estate and property, but with his 
conserit, or by order of law ; a^ by some 
contract or conveyance, or by a forfeiture 
for some crime, or want of claim in due 
time, or for' some other default or negli- 
gence in him ; and therefore if a man pays 
money upon a mistake, it not being in- 
tended as a gift, the receiver shall take it 
only in trust for him that paid ,it (1) ; and 
he may recover it back again even at 
law (b).' But if the payment were upon 


hazardfiwof providing for their children, and of securing 
their estates frona forfeitures, when each of the con- 
tending parties, as they became uppermost, alternately 
attainted the other: Wherefore, about the reign of 
Edward IV. (before whose time. Lord Bacon remarks, 
there are not six cases to be found relating to the 
doctrine of*uses), the courts of equity began to reduce 
them to something of a regular system.” 2 Bla. 
Com. 329. Lex Praetoria, 259, 260 : but see Brenfs 
Case, 2 Leon. 14, in which the origin of uses is referred 
to a much earlier period. 


(6) The receiving of money, which consistently with 
conscience cannot be retained, is in equity sufficient to 
raise a trust in favour of the party from whom, or on 
whose account it was received; but in applying this 
rule to payments by mistake, it is material to distinguish 
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an illegal contract, the law will not encou- 
rage such engagements so far as to help 
him again to his money; though if it were 
unlawful only on the part of the receivers 
it might otherwise (c). • And the* same 

mistakes which proceed from ignorance of the law, from 
those mistakes which are founded on the misapprehen- 
sion of some fact. With respect to mistakes proceeding 
from ignorance of law, it is by no means true, that they 
are universally relievable in equity, or in an equitable 
action at law, as wheh a man, not knowing that he was 
discharged from a debt by the statute of limitations, 
pays the debt or being bound in honour and conscience 
to any particular paymeiTt, makes such payment; for, 
in all cases in which money is to be recovered back, 
merely upon principles of ^uity, tRe governing ques- 
tion is, whether the defendant can with a safe cojispience 
retain what he has received? Farmer v. Arundel, 2 Bla. 
Rep. 824. Moses y. Macferlan,*^ Burr. 1012. MurU 

Stokes, 4 Term Rep. 561. See also Nichols v. Lee- 
son, 3 Atk. 573. Atwood V. Lamprey, M. 1719, stated 
in a note, 3 P. Will. 127 : but if money which there was 
no ground to claim in conscience be paid on a mistake 
of fact, it may be recovered back. 2 Burr. 1010. Bize 
V. Dickwn, 1 Term Rep. 285; except where it is paid 
into couit, in which case it cannot. Malcolm v. Ful- 
larton, 2 Term Rep. 648. See B. 1. c.*2. s. 7. 

(c) The principal distinction in the civil law upon thk 
point appears, as already observed, B. 1. c. 4. § 4, 
note (y), to have depended upon the turpitude of the 
contract involving both, or affecting only one of the 
parties, ubi et dantis, et accipientis turpitude versatur, 

J) 3 
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rules may be applied to all other engage- 
ments. 


non posse repeti dicimus ; quotiens autem solius accipi- 
entis turpitude ver^aftur, repeti posse. T^>e law of Eng- 
land also appears formerly to have considered all persons, 
in any manner connected with an illegal contract, ex- 
cluded from relief, in respect of what he might have 
pgjid under it ; 'but as observed by Lord C. Thurlow, in 
Seville V. Wilkimon, i Bro. Rep. 547^ this rule (See 
Tomkins v. Barnett, 1 Salk. 22.) has been broken in 
upon by many decisions. See Wilkinson v. Kitchen, 
1 Ld. Raymond, 89. And our courts, in the applica- 
tion of it, have even gone so far as to discriminate ^the 
different degrees of guilt ; and on the ground of such 
discrimination, have held, tliat money paid for insuring 
lottery tickets may be recovered back from the insurer ; 
Jacques v. Golightl^, 2 Bla. Rep. 1073. Jacques v. 
Wllhjfr^ Bla. T. Rep. 65. But that payments by the 
insurer in pursuance of his engagement cannot be re- 
covered back. Browning v. Monis, Cowp. 790. Yet 
in both cases, the whole of the transaction is declared 
illegal, and prohibited by statute. So in the case of an 
usurious loan, it is now settled, that the borrower may 
recover back, either in equity, or at law, the excess of 
interest ; for he cannot be considered to be in pari de- 
licto; Bosanquet v. Dashtvood, Forest, 38. See also 
Smith^v. Bromley, Dough 670. Jones v. Barclay, Dough 
669. In what cases equity will decree an account of 
money received in respect of illegal transactions, see 
Watts v. Brookes, 3 Ves. jun. 
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SECTION II. 

Now an use is a trust (d),‘ or confidence, 
which is not issuing out of the land, but as 
a thing collateral, annexed in privity to the 
estate, and to the person concerning the 
land, viz. that cestui que use should take 
the profits, and that the terre-tenant should 
make estates according to his direction, 
arPd plead kuch pleas as he should supply 
him with, at the costs and expence of the 
cestui que use : so that the ^cestui que use 
had neither jMS in re nor ad reniy i. e. nei- 

(d) Though an use be properly defined to have been 
a trust, yet it. may be material to obsei’ve, that even 
before the statute of uses, there vras a clear and esta- 
blished distinction between uses and trusts, uses being 
of a permanent and general nature, and trusts being of 
a special and transitory nature, the one being alienable, 
the other not : and the one not being capable of being 
limited on a term, which the other might. Thjs dis- 
tinction is noticed by Lord Bacon, Readings on Uses, 
and Chief Baron Gilbert: but is much more particularly 
pursued and illustrated by Mr. Sanders, in his Essay 
on the Nature and Laws "of Uses and Trusts, to which 
work I beg to refer the reader, who may wish for an 
accurate and historical detail of the origin of uses and 
trusts. 
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tlier a right in possession, nor in action, 
but only a confidence and trust which the 
common law, though it took notice of, 
would not protect, nor give him any remedy 
for it ; but his . remedy was only by sub- 
2L?riief * poena in Chancery (1) (e). And if the 

lai. Co. Litt. 

27 1. 1). Delemcrc^s case, Plow. 346. b. Sec Lord Bacon’s Beadings on the 
Sta. of Uses, 30^. Gilbert’s Law of'Uses and Trusts. Sanders’s Law of Uses 
and Trusts. Sbc(fpard’s Touchstone, 502. Dr. and Student, Dia. 2. c. 7. 

Brent\ case, 2 Leon. 14. 


(e) It is certainly true, that uses were not protected 
by courts of common law ; the use being at law con- 
sidered as repugnant to the limitation to the feoffee, 
and therefore not entitled to prevail (Gilbert's Law of 
Uses and Trusts, p. 2.) ; bht though they were not 
allowed td operate at law, they appear to have been 
particularly proteited in ‘equity, and to have been 
allow ed to receive all those various modifications, of 
which the legal estate itself was capable. Thus an use 
was held to be descendible, according to the rules of 
common law; 2 Roll’s Ab. 780, Gilb. Uses, 16; or 
alienable or deviseable, Gilb. Uses, 26, 37. But in such 
cases, the heir taking by descent, or alienee by grant, 
or the devisee by will, was in the same precarious situ- 
ation with respect to the feoffees to uses, as was the 
original cestui que use ; for as to the possession of the 
land he could not obtain it at law, nor even enter upon 
it, without the {)ermission of the feoffees, but as a tres- 
passer; 1 Re]). 132. And, as the feoffees had the legal 
estate, they might at any time disappoint the claim of 
even a bona fide purchaser* of tlie use, by conveying 
the land for valuable considerations to persons, without 
notice of the use to which the land was subject; in 
which case the alienee would be entitled to hold the 
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feoffees would not perform the order of 
Chancery, then their persons were to be 
imprisoned for the breach of the confi- 
dence, till they did, perform it (2). For ( 2 )Sce§i. 
Chancery will not suffer a right in 'con- Law Tracts, 
•science to be without a remedy (3) ; and 
the first feoffment shall not come in ex- fellas wpro- 
amination, but only whether in‘conscienc8 (ration "wy!* 
the trust ought not to be performed. 

^ ^ See also 

monds v. Ld, 

Kinnurd, 4 Ves.735. (3) Francis’s Maxims, Max. G. 


land* discharge(> of the use. To check this abuse of 
confidence, the legislature,* at length, interfered, and 
by 1 Ric. III. c. i, empowered the cestui que use to 
enter and make a feoffment f but, as •the provisions of 
the statute did not declare the alienation by the feoffees 
void, they still had the power to alien until the cestui 
que use had made such disposition of the land as the 
statute empowered him to make ; so that a statute in- 
tended principally to protect the bona fide purchaser, 
became by its abuse an additional means to defraud 
him ; for both the feoffee and the cestui que yse having 
the legal right to alien, they, by several and different 
feoffments, entangled in dispute and difficulty the 
different claims derived under them. 
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(1) L. Bacon’s 
Use of the 
Xaw, 150 . 

2 Bla. Com. 
iJ31. 


(2) Sanders’s 
Uses, 110. 
Gilb. Uses,37. 

(s) Cilb. Uses, 
38. Hard. 406, 
467, 492, 493 , 
Burfress v. 
JV/teale, 1 Bla. 
Rep. 123. 


SECTION III. 

But these uses proving a great grievance 
to the kingdom (1), and therefore esteemed 
odious in . the law, they being founded 
usually in fraud, to evade the statutes of 
mortmain, or to prevent forfeitures, or the 
wardship of the heir, or .just debts, and the 
like ; for they were accounted in law neither 
chattel nor hereditament, atid were no 
assets to the executor or heir (2), neither 
could they be forfeited (3.) The statute of 
27jtl. VIII. cap. 10. (/), to prevent these 


(/) Lord Bacon,* who appears to have given a more 
than ordinary degree of attention to the doctrine of 
uses, observes, that, “by this course of putting lands into 
use, there were many inconveniences, as the practice 
which originated in a reasonable cause, (viz. to give 
men power and liberty to dispose of their own), was 
turned to deceive many of their just and reasonable 
rights ; as, namely, a man that had cause to sue for 
his land, knew not against whom to bring his action, 
nor who was owner of it. The wife was defrauded of 
her thirds, the husband of being tenant by curtesy, the 
lord of his wardship, relief, heriot, and escheat; the 
creditor of his extent for debt, the poor tenant of his 
lease ; for the rights and duties were given by law from 
him that was owner of the land, and none other, whicli 
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inconveniences, hath since executed the 
possession to the use, so that such uses have 
now the same qualities, as estates at com- 
mon law, and a rent.may be reserved out 

was now the feoffee, in trust, and so the old owner, 
which we call the feoffor, should take the profits, and 
leave the power to dispose of the laixd at* his discretion^ 
to the feoffee” Use of the Law, 153. To remedy 
these inconveniences, various statutes were provided. 
By 1 H. VI. and 4 H. VIII. it was enacted, that actions 
for the land may be brought against the person taking 
the pfofits, who was the cestui que use ; by 1 Rich. III. 
leases and estates made by cestui que use are made 
good; by 4 H. VIIL the heir of cestui que use is to be 
in ward; by 10 H. VII. the lord is (Jeclared to have 
relief upon the death of any cestui que use ; and by the 
19 of H. VII. c. 15, the lands of cestui que use ai'c^e- 
dared to be subject to his creditors. These legislative 
provisions were, however, insuffici^t to suppress that 
variety of frauds to which the practice of conveyances 
to uses had given rise ; but as they all tended to consider 
the cestui que use as the real owner of the estate, that 
idea was, at length, carried into full effect by the statute 
27 H. VIIL usually called the Statute of Uses, which, 
after reciting the above-mentioned inconveniences, 
which had grown out of thq practice of^ conveying to 
uses, enacts, that when any person shall be seised of 
lands, &c. to the use, confidence, or trust gf any other 
person or body politic, the person or corporation en- 
titled to the use in fee simple, fee tail, for life, or for 
years, or otherwise, shall henceforth stand, or be seised 
or possessed of the land, &c. of and in the like estates 
as they have in the use, trust, or confidence ; and that 
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§” of th'em ( 4 ). And there shall be a tenancy 
by the curtesy of such an estate vested, and 
(5) Cmtk V. it shall be assets ( 5 ) ; for the use and pos- 
201. lAnd. session pass by virtue oi the statute botn 
Com. together in one instant, tanquam uno flatu : 
and a bargain and sale of an estate for years 
is capable of release by this statute, and 
so is the constant practice : which method 
of conveyance was first devised by Sir 
jac.fio 4 , Prancis Moor ( 6 ). Yet actual possession 

Jsenam v. ^ ^ ' 

M)rrifc,Cro.- is not in the cestui que use by this statute ; 
&^n’s case, neither upon such a seisin can he maintain 
an action for trespass ; for it is impossible 
252^2^^nts. an act of parliament should give any more 
270. 275^^*' ^ oivil seisin ( 7 *). And Mr. N oy was of 

^16^2)'°'^* opinion, that this conveyance by lease and 
( 7 )Giib.Uscs, release (g) could never be maintained, with- 

230 . 


the estates of the person so seised to uses, shall be 
deemed to be in him or them that have the use, in 
such quality, manner, form, or condition as they had 
before in the use, 

(g) ‘'The, form of conveyance by lease and release 
is originally derived from the common law. It is ne- 
cessary, therefore, to distinguish in what respects it 
operates as a common laW^ conveyance, and in what it 
operates under the statute of uses. At cortimon law, 
when the usual mode of conveyance was by feoffment, 
with livery of seisin, if there was a tenant in possession, 
so that livery could not be made, the reversion was 
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out the actual entry of the lessee, as the 
ancient course was (8) : and in the case of (8) Barker v. 

KeatCy 2 Mod. 

252 . 

granted, and the tenant attorned to the reversioner, 
as by this mode the reversion or remainder of an estate 
*«night be conveyed without livery, when it depended 
on an estate previously existing, it was natural to pro- 
ceed one step further, and to create a particular estate, 
for the express and sole purpose of conveying the re-^ 
version, and then, by a surrender or release either of 
the particular estate to the reversioner, or of the rever- 
sion to the particular tejiant, the whole fee vested in 
the surrenderee or releasee. It was afterwards ob- 
served?, that therewwas no necessity to grant the rever- 
sion to a stranger ; and that^ if a particular estate was 
mad^ to the person to whom it was proposed to, convey 
the fee, the reversion might be immediately released to 
him ; which release operating by way of enlargement, 
would give the releasee the fee. In all these cases, TRe 
particular estate was only an estate for years ; for, at 
the common law, the ceremony of seisin is as necessary 
to create an estate of freehold, as it is to create an 
estate of inheritance ; still an actual entry would be 
necessary on the part of the particular tenant ; for with- 
out actual possession the lessee is not capable of a 
release operating by way of enlargement. But this 
necessity of entry for the purpose of obtaining the 
possession was superseded or made unnecessary by^he 
statute of uses ; for by that statute the possession was 
immediately transferred to the cestui que use ; so that 
a bargainee under that statujjp is as much in possession, 
and as much capable of a release before or without 
entry, as a lessee is at common law after entry. All, 
therefore, that remained to be done, to avoid, on the 
one hand, the necessity of livery of seisin from the 
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a common law Jease, this may, perhaps, 
be true, for the estates are not divided till 
then, and so no privity (9)* 


grantor, and to avoid, on the other, the necessity of an 
actual entry on the part of the grantee, was, that the 
particular estate, (which, for the reasons above men* 
tioned, should be an estate for years) should be so 
framed as to be a bargain and sale within the statute. 
Originally it was made in such a manner, as to be 
both a lease at the common law, and a bargain and 
sale within the statute. But, as it is held, that where 
conveyances may operate both by the common law 
and statute, they shall be considered to operate fey the 
common law, (See Lord ^AltJiam v. JE. of Anglesey, 
Gilb. Tlep. 1 7,) it became the practice to insert among 
the operative words, the* words Bargain and Sale : in 
fafitr it is more accurate to insert no other operative 
words, and to express that the bargain and sale, or 
lease, is made to the intent and purpose, that thereby, 
and by the statute of uses, the lessee may be capable 
of a release. The bargain and sale, therefore, or the 
lease for a year, as it is generally called, operates, and 
the bargainee is in possession by the statute.” Mr. 
Butler’s Note, Co. Litt. 275, b. 276, a. See also 
Mr. Sanders on Uses and Trust, p. 96, 394, Sheppard s 
Touchstone, ch. 10, and Mr. Sugden’s Note, p. 224, in 
his edition of Tjilbert’s Uses, where this mode of convey- 
ance is considered. 



Ch. I. § 4.] OV USES AND TRUSTS. 


15 


SECTION IV. 

Y E T, notwithstanding this statute, there 
are three ways of creating an use or a trust, 
which still remains a creature of the court* 
of equity (^), and subject only to their 

• 

(A) The legislature, by the statute 27 H. VIII. c. 16, 
is th(fught by Lord Coke (1 Rep. 125) to have intended 
to abolish uses and trusty. But see Lord Bacon's 
Readings on the statute. If such was the intention, 
courts of law, by too strict a jconstruclion of its provi- 
sions, defeated it, and rendered it necessary for courts 
of equity to retain that jurisdiction, of which a more 
liberal interpretation of the statute by courts of law 
would probably ^have deprived them ; so that, as Lord 
Hardwicke observes, " A statute made upon great con- 
sideration, introduced in a solemn and pompous manner, 
by a strict construction, has had no other effect than 
to add at most three words to a conveyance.” Hopkim 
V. Hopkins (1 Atk. 591.) Courts of equity, in the exer- 
cise of this jurisdiction, have, however, wisely avoided, 
in a great degree, those mischiefs which made Uses 
intolerable. They now consider a trust estate (either 
when expressly declared or resulting by necessary im- 
plication) as equivalent to tWi legal ownership, governed 
by the same rules of property, and liable to every charge 
in equity, (except dower) and consequence, (except 
escheat) to which the other is subject in law ; and by a 
long series of uniform determinations fpr now near a 
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(1) Simpson v. control and dire,ction (1). 1st. Where a 
CirAb.’asa!* man seised in fee, raises a term for years, 

and limits it in trust for A. &c. for this the 
statute cannot execute, the termor not being 

( 2 ) Dyer, seiscdfS). And the law is the same of 

369 a. Moor, , } ^ ^ i i l r xl 

614. shrp- annuities and personal chattels ; tor the 
stone^ 506, ' statute intended to remit the common law, 
and chattels might ever (i) pass by testa- 
ment or parol only. And the word (Per- 
son) excludes all dead uses, which are not 

(3) L<i.nacon’s to bodics Hving and natural (3). 2dly, 

sud'u^” Where lands are limited to the use of A. 
J34, 335. jQ permit Br to receive the rents 

and profits ; for the statute can only exe- 
cute the first use. And the common law 
rej^ted the second use as void ; but Chan- 
cery considered, the intent of the convey- 

(4) Dyci, 155. ance (4). Sdlv, Where lands are limited 

Chudkigit's ' . 1 , 

case. 1 Hep. to trustees to receive, and pay over the 
591 . rents and profits to such and such per- 

lands must remain in 


cenbiiry past, mfh some assistance from the legislature, 
they have raised a new system of rational jurisprudence, 
by which trusts are made to answer in general all the 
beneficial ends of uses, without their inconvenience or 
frauds ; 2 Bla. Com. 337. 

(?) Since the statute of frauds, s. 3. real chattels, as a 
lease, will not pass by parol ; but see 3 Salk. 31 2. 
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them to answer these purposes (5) ; other- (s) v. 
wise they would be the trustees, contrary i vern. 415 . 

, , 1 /• 1 • n 1 Symson v. "i wr- 

to the express words of the will, or other wfr, lEq. Ca. 

Ab. 383. 

conveyance. south v. Aikn, 

1 Salk. 228. 

Janes v. Lord Say and Scale, 1 Eq. Ca. Ab. 383. 3 Bro. P. C. 458. Shapland 
V. Smithy 1 Bro. Ch. Rep. 75. Sylvester v. Wilson, 2 Term Rep. 444. But 
see Broughton v. JMugley, 2 Salk. 679. 2 L. Raym. 873. 1 Eq. Ca. Ab. 383. 
pi. 3. Baity v. Ekins, 7 A'es. 322. 2 Bro. Ch. R. 94. Carwardine v. Carwardine, 
1 P-den’s K. 36, note (a). 


SECTION V 


And the statute did no more, in executing 
the possession to the use in the same plight 
as he had the use(l), than equity would 
have done before : so that uses are raised 
by the same conveyances and agreements, 
as before the statute (2). And, at com- 
mon law, they being a creature of equity, 
that is, only an equitable right or con- 
science, and no possession, are*guided*en- 
tirely by the rules of equity (3), and not 
subject to the rules^of common law (/:;), 


(1) Co. Lilt. 
29. 1>. 


(2) Sheppard’s 
Touchstone, 
507. Sanders 
on Uses, 154, 
155. 


(3) Ld. Bacon’s 
Reading, 324. 
Gilbert’s Uses, 

102 . 


(/c) By the operation of the statute, such uses as are 
within it become legal estates ; but there are some in- 
VOL. II. 


C 
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though in a deed. For the operation of 
the statute is, l^y the bringing the pos- 
session to the use, and not the use to the 
4) Ld.Bacon’s possession (4). So j:hat although, after 
Readings, 2 , 0 . executed by the statute, uses seem 

not to differ from the possession; yet* 
( 5 ) Chudieigh’s before they are governed by equity (5), 
case, 1 Rep. regarding this, but striving 

to construe them by the strict rules of 
common law, was the cause of many erro- 
neous opinions, both bdfore and after the 
statute. 

stances in which, in the construction of uses, courts of 
law will, in the* advancement of the convenience of 
which the modification of estates by way of use has 
been found productive, depart from the strict rules of 
the common law. See Gilb. Uses, 77. Sanders’ Uses, 
170. With respect to such uses as are not executed 
by the statute, but remain solely cognizable in equity, 
it has been held in some cases, that they are not to be 
construed by the rules of law, but are to receive a more 
liberal construction in favour of the intent; and, in 
other cases, it has been determined, that the construc- 
tion of limitations of trust estates must be the same as 
the oonstructiqn of similar limitations of legal estates ; 
and that in the construction of both trust and legal 
estates, the intention is equally to be attended to. I 
have already had occasion #<see B. 1. c. G. s. 7, 8) to 
observe upon the different decisions relating to this 
point, and shall, therefore, confine my present obser- 
vations to what I conceive to be the result of the cases 
upon it. That in the construction of wills or of deeds. 
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the construction of trust estates is the same as the con- 
struction of legal estates, provWed such trust be not 
executory, in which case, I conceive, courts of equity 
have a much larger discretion for the purpose of 
effectuating the intent, tl^an they have in the con- 
struction of trusts particularly drawn out by the;[iuthor 
of the trust. As to what is intended by executory, see 
note above referred to. 
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CHAP. 11. 

r 

Of the Creation of Uses. 

SECTION I. 

Now an use at common law might be 
created two ways. 1st, By the intent of 
the parties upon transmutation of the pos- 

(1) Co.Litt. session (1). Or, 2dly, By an agreement 
Uses,'’r 5 .^‘*^ made upon an effectual consideration (a), 

( 2 ) Giib. Uses, without transmutation of possession (2). 
302 . The intent, upon transmutation of the pos- 

sejgsion, might be declared by writing or 
by parol (b). For the use was there ac- 


(a) Uses which pass by transmutation of possession^ 
are raised by feoffment, fine, or recovery ; Gilb, on Uses, 
p. 75; and also by lease and release, Lloyd v. Spillet> 
Barnard/384. Uses raised without transmutation of 
possession, are raised either by way of bargain and sale 
enrolled, in consideration of money, or by way of cove- 
nant, to stanc^ seised in consideration of blood ; Gilb. 
Uses, 82. 

(i) Whether an use cou^ in any case be raised at 
common law by parol, or even by writing without seal, 
seems to have been formerly very much doubted ; Hore 
V. Dix, Siderf. 26. Dyer, 296, b ; Berries v. Bmvyer, 
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cording to the intent, an^ no matter how 
that intent was manifested (3), since an use 
is but a trust, which is not like land, for land 
cannot pass without livery ; but an use one 
may give or devise (c) at his pleasure by 
nude parol, for a devise is as a gift (4) . And 
so the practice was before the statute of 

ft 

2 Show. 158. Chief Baron Gilbert has, however, ex- 
tracted from the different cases the distinction, which 
will, in some degree, reconcile their apparent contrariety. 
“ A> common Ijiw,” says he, ** an use might have been 
raised by word upon a conveyance that passed the pos- 
session by some solemn act, as a feoffment ; but where 
there was no such act, there it seems g deed declaratory 
of the uses was necessary, for as a feoffment which 
passed the estate might be made at common law»*by 
parol, so, by the same reason, might the uses of the 
estate be declared by parol ; but ^here a deed was re- 
quisite to the passing of the estate itself, it seems it was 
necessary for the declaration of the uses : therefore a 
man could not covenant to stand seised to an use with- 
out a deed, there being no solemn act.” Gilb. Uses^ 
270, 271, 48 — 57. CoUard v. Collard, Poph. 47, Moor, 
688. Shep. Touchstone, 51 9; Shortridge v. Lamplugh, 
7 Mod. 71.1 Salk. 678. 

(c) At common law, lands (except by •special cus- 
tom) were not devisable ; l^yit, by the invention of uses, 
they were before the statute of uses effectively, though 
not directly made so ; for by feoffment to such uses as 
the feoffor should by his last will declare, he might 
arrange and modify the succession to the profits of the 

c 3 


(3) Jones V. 
Morle^j \ Salk. 
677. Shower’s 
Pari. Ca, 145. 


(4) Chudleigh*s 
case, 1 Hep, 
121. b. 
Wright’s Te- 
nures, 174. 
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■wills, to put their lands in use, that they 
toI’s Use of might pass without livery (5) ; [and the 
the Law, 152. limitation of the uses was to be by him who 
had the estate in the land according to his 
(fO p_t/hiis V, intent (6). For if no intent was expressed, 
372 . iior consideration effectual implied (d), the 

land, and equity would enforce the performance of the 
trust, Wright’s Tenures, 1 74 ; and such trust, or uses 
more strictly speaking, might be limited by a nuncupa- 
tive will. Chudleigh^sc2Lse, i Rep. 1-24. 

(d) In Dyer, 146, b. a distinction is taken upon this 
point between feoffments 6f which the uses were not 
declared, nor consideration effectual implied, before 
the statute of yf/m emptbres terrarum, and feoffments 
after the statute; feoffments before the statute being 
hefd in such case to raise an use to the feoffee, in 
respect of the tenure which might then have subsisted 
between the feoffor and the feoffee ; but the statute 
having taken away such tenure, the feoffment was con- 
ceived to be wholly wanting of consideration, and 
therefore , should be to the use of the feoffor. This 
distinction is, however, rejected by Lord Bacon, who 
is of opinion, ** That the intendment of an use to the 
feoffor, where the feoffment was made without consi- 
deration, grew long after, when uses waxed general ; 
and, for this reason because when feoffments were 
made, it grfiw doubtful whether the estates were in 
use or in purchase; becafTse purchases were things 
notorious, and uses were things secret. The Chancellor 
thought it more convenient to put the purchaser to 
prove his consideration, than the feoffor and his heirs 
to prove the trust; and so made the intendments to- 
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use arose to the same person who gave the 
estate (7), and the use ensued the owner- 
ship of the land, without having regard to 
estoppels, which are.adverse to truth and 
equity: for the qonveyance standing indif- 
ferent, the Chancery thought it best to put 
the proof upon him who took the posses- 
sion, and if he failed, would havfe compelled 
a re-conveyance (8). But where there was 
an express consideration, an use limited 
contrary to it was void ; as if upon a sale 
or dease with rent reserved, the use were 
limited to the vendor or lessor (9) : other- 
wise of a consideration implied: as in a 
devise to an use (10),' the use may be exe- 

case, 1 Leon. (254. Lutw. 823^ Gilbert’s Uses, 281. ‘*Burd 

2 Ventr, 312. Broughton v. Langlct/j 2 I/l, Ilayiii. 875. 

wards the use, and put the proof upon the purchaser.’^ 
Reading on Stat. of Uses, 317.* It seems, however, 
admitted, that if the feoffor declare no use, and no 
effectual consideration be implied, that th*e use will 
result to him : so if he do not limit the whole of the 
estate, except in the case hereafter noticed, the residue 
will result. But if tenant of a particular estate, as 
tenant for life, grant his estate by fine, and limit the 
use for years, or for a particular time, it shall not re- 
turn unto him; because, he who hath the particular 
estate by fine, is subject to rent and forfeiture, which 
is a sufficient consideration ; 2 Roll. Ab. 781 . Castle v. 
Dod, Cro. Jac. 200. 


( 7 ) Sheppard’s 
Touchstone, 
501. Co. Litt. 
23. Perkins, 

§ ^33. 2 Roll. 
Ab.789.Dyer, 
146 b. Giib. 
Uses, 222, 


(8)Ld. Bacon’s 
Reading on 
Suit, of Uses, 
317. 


(9) Dyer, 155. 
a. 1 Loom. 
148. lAnder. 
37. pi. 96. 

2 Ander. 136. 

(10) llartop\ 
ett V, Durdant, 
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cuted (c), if the intent of the devisor appear 
to be so. Yet a devise imports a considera- 
tion in itself, and therefore cannot be aver- 
red to be to the use of another than of the 
devisee, or for a jointure, unless it be ex- 
(ll) PcrWYm's pressed in the will (11). 

case^i 4 Kep. 

4. a. 

(c) That in a devise to an use, the use may be exe- 
cuted, if such appear to have been the intent of the 
devisor, seems agreed in all the cases ; but it has been 
mucli doubted whether the execution of the use ought 
to be referred to the operation of the statute of uses, or 
to the operation of the statute of wills. In Here v. jyix, 
Sid. 26. it is held, that the^use is executed by the sta- 
tute of w ills, and not by the statute of uses ; and this 
oj3inion Mr. Butler, in a very learned note, seems to 
prefer, Co. Litt. 278. But Mr. Powell, in his Essay 
upon the Learning of Devises, Vol. I. p. 277, maintains, 
that the better opinion is, . that a devise to uses is exe- 
cuted by the statute cff uses, and does with very consi- 
derable force and effect meet the objections urged against 
such opinion. The cases on which he relies as express 
authorities, are Broughton v. Bangley y 2 Lord Raym. 
873. Bopham V. Bamfield, 1 Vern. 79. But whether 
the effect of the devise to uses be referrable to the one 
statute, or to the other, or to the joint operation of 
both,^is at this time a point so purely speculative, that 
I shall content* myself with referring the reader to the 
above note by Mr. Butler, and the reasoning relied on 
by Mr. Powell. 
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SECTION II. 

An agreement (/) to raise' an equity to 
have the land ought to have an effectual con- 
sideration ; as money, pains, and travel, 
marriage, or natural affection. For an use 
will not arise either by deed (g), or deed 


( f) Uses which are to be raised by covenantor agree- 
ment must be founded on principles of equity ; for the 
cestui que use can have »o right by law ; therefore 
no use can be raised by covenant or agreement, with- 
out a consideration ; for equity or conscience will not 
enforce donum gratuitum, Colrnan v. Sarrel, l Ves. jr,50. 
however apparent the intent, where it is not sufficienlly 
passed by law ; Lord Bacon’s Readings on Stat. of Uses^ 
310. And in this consists another distinction, between 
uses raised by covenant and uses raised by conveyance, 
which operate by transmutation of possession; for 
though, if there be no use declared, nor consideration 
given, the use will be to the feoffor, &c. yet if there be 
an use declared, though there be no consideration to 
support it, the use will be effective; Gilb. Uses, 222, 
223, 42, 2 Roll’s Ab. 791. 1 Ander. 37. pi. 95. Perk. 
§ 537 * Calthorpe's Case, Moore, 102. Mildmay's Case, 
1 Rep. 176. b. Stephens v. Layton, Oyfen, 40. Sanders’ 
Uses and Trusts, 93, 94.^ See also Lloyd v. Spillet, 
Barnard, 384. 2 Atk. 148. 

(s) This must not be understood of such uses as 
operate by . transmutation of possession, which, as 
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enrolled, withoujt an actual (h) considera- 
W^GiU^Uses, tion(l): although a deed, for the solemnity. 
Com. 330. imports a consideration in law (2.) And 
Touchstone, there are two sorts of good consideration : 
fa^Bacon’s coilsideration of nature and blood, and a 
St! o^f Uses valuable consideration (3). But there is a 

310. Plowcl. 

BOB. See 1 rol. b. 1. c. 5. § 1. n./ff). (3) 2 Bla. Com. 297. Twyne% 

case, 3 Hep. 8&. 


already observed, require no consideration, if the use 
be declared; Garnish v. Wentw')rth, Carter, 143. Gilb. 
Uses, Sugd. ed. 91. 

(A) Though a consideration be absolutely requisite 
to the raising of an use, upon a covenant to stand 
seised, yet no consideration need be mentioned in the 
deed : but if the cestui que use stand in a relation which 
affords of itself a consideration, an use shall presently 
prise to him ; as if a man covenant to stand seised to 
the use of his wife or brother, or any of his kindred, 
this is sufficient to raise an use to them, without any 
mention of a particular express consideration : for the 
love and^ affection between them is obvious ; which 
being a consideration in itself sufficient to raise an use, 
the limiting of the use shall be referred to such con- 
sideration. Gilb. Uses, 251, 252. Bedell's Case, 7 
Rep. 40. And so with respect to uses raised by bar- 
gain and sale ; for though they can only be raised for 
an actual aifd valuable consideration, yet the conside- 
ration need not necessarily J^e expressed in the deed, 
in order to raise the use; for the bargainee may aver, 
that money or other valuable consideration was given 
or paid ; and if shewn, the bargain and sale shall be 
good. 2 Roll’s Ab. 790, pi. 3. 2 Inst. 672. 
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difference between them^ that money may 
be given by one, in consideration of all the 
estates ; for in being given for them, they 
are made parties to 4116 consideration (4) ; W ^ Roll’s 

,.m.| * • AO- to*. 

but natural affection will not raise an use to pi. r- 2 lost- 
a stranger (i) to the consideration. And 

this is the reason, that a general power (k), 

* 

(i) When it is stated, that covenants to raise an use 
must be founded on principles of conscience and equity, 
it might be concluded Ibat every moral obligation would 
furnish a sufficient consideration to raise an use ; such 
conclusion, however, would not be correctly drawn, it 
having been detennined, that affection to an illegiti- 
mate child is not a sufficient consideration to raise an 
use, by way of covenant, to stand «eised. i Ander. 

75. 79. 2 Roll's Ab. 785. Co, Litt. 123. Harg. note (8). 

Still less is the consideration of friendship, long acquain- 
tance, or having been school-fellows ; 2 Roll's Ab. 783, 
pi. 5, 6. But if a man in consideration of natural love 
and affection, covenant to stand seised to the use of 
his son for life, remainder to such woman as the son 
should marry, for life, remainder to the first son of the 
son on such wife begotten, the estate limited to the 
wife is well raised, though the wife be a stranger to 
the consideration ; for it is for the advancement of the 
posterity of the covenantor; for without^ a wife his son 
cannot have posterity; Bolls v. Sir H. Wintori. Noy, 

122. So a covenant to stand seised to the use 6f the 
wife of the brother of tl}£j covenantor is good, for the 
love which he bears to his brother extends in his right 
to his wife ; Plowd. 307. 

(k) This must be understood of powers created by 
such conveyances as require an actual and effectud 
consideration to support them. Mildmay^ Case, 1 Rep. 
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in such case to make leases, or limit uses, 
to any body, is void. So that a limitation 
afterwards, though to his daughter, is not 
good : for a good execution will not profit, 
where the constitution is defective. And in 
a covenant to stand seised, where the con- 
sideration is general, and the person uncer- 
(5) Miidinm/'i tain, no averment can be taken (5) : but 
^cLe when the person is certain, such an aver- 
scTT’iwrs'^’ Daent may be taken as stands with the deed. 
A^2co. Crop And so where the consideration is particu- 
Cro.jac.ici. lar and certain, as of brotherly love or kd- 

GiJb. Uses, ^ i 

218. vancement of his blotid, there the person 
by matter ex post facto, may be made cer- 
(0 Mudmayh tain (6). And although there be a consider- 
i^?b! ation expressed (/), yet any other may be 
taken, as stands, with it, and is not repug- 
(T) BcdfW’s nant (7). And it matters not whether the 
Dyer, 140. ’ consideration be past, present, or future (8) : 

2 Hoirs Ab. 

790. Filrner v. Gott, 7 Bro« P. C. 70. (8) Chudkigh's case, 1 Rep. 120, 

136. Stephens v, Britiedge, Sid, 83. Woodliff Drury, Cro. Eliz. 439. 


1 76. b. Chief Baron Gilbert, observing upon this doc- 
trine* doubts whether, if the covenantee had paid money 
he might not have averred it, and so made good the use 
to his nominee ; Gilb. Uses, 220. See Prince and Wife 
V. Green cited, in Wilmer v,f[endrick, 1 Ch. Ca. 161. 
Warrick y. Gerard, i Vern. 7. 

(/) As to what evidence is admissible, to extend or 
explain a consideration expressed, see 1 vol. b. 1. c. 3. 
§11. note (0). 
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only a consideration executory will not raise 
an use, till it be executed (m). Neither in 
a valuable consideration (9) is the quantum (o) Barker v. 
regarded m lawm). IMor any averment 35 . l^v. 

^ Spillet, Atk, 

148. Barnardi 384. Anon, 22. Vin. Ab. 202. pi. S. T. 41 £liz. B. R. 

{m) For to every execution of an use by force of the 
statute of uses, four things, as hereafter more particu; 
larly mentioned, are requisite, ist. There ought to be 
a person seised ; for the words of the act are, any per- 
son stand or be seised, 8cc. sdly. There ought to be a 
cestui que use in esse ; for the words of the act are, 
stan^ seised to the use of any person or persons, &c. 

3dly, There ought to be an use in esse, sci. in possession, 
reversion, or remainder. 4ttly, The estate, out of which 
the use rises, ought to be vested in t^je cestui que use ; 
for the words are, that the estate of such person seised 
to the use shall be adjudged in cestui que use, &c. So 
that when these four requisites concur, the use is exe- 
cuted within this statute ; but if amy of them fail, it is 
not ; and therefore it is agreed in Delamere's case, 

Plowd. 351, that the statute 27 H. VIII. does not exe- 
cute any use, but only uses in esse^ so. a right of a pre- 
sent use, or a future or contingent use, are* excluded 
until they come in esse.^ Chudkigh^s case, 1 Rep. 126, 
a. 136, a ; and therefore such future and contingent uses 
may be destroyed by alterations of the estate before J:hey 
come in esse, Chiidleigh's case, 1. Rep! 138, a. See 
post, B. 2. c. 6. § 1. 

(n) In purchases, the question is not whether the con- 
sideration be adequate, but whether it be valuable ; for 
if it be such a consideration as will, without fraud, make 
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allowed to the heirs, that the consideration 
expressed was false, or not paid ; for he is 
estopped by the deed. And upon these con- 
siderations, if any agj’eement be made by 
the owner of the land, this agreement makes 
a sufficient equity, for those to have the 
land to whom it is appointed by the agree- 
;pient(o). For if an equivalent be given, 
though the contract be not executed with 
all the formalities of law ; yet in equity the 
use of the lands ought to be in the pur- 
chaser (10). And so if a man parts with 
any lands in advancement of his issue, and 
to provide for the contingencies, and neces- 
sary settlements of *his family, it is fit the 


a man a purchaser within the statute of Elizabeth, and 
bring him within the protection of that law, he shall 
not be impeached in equity. Basset v. 'Nosworlhy, 
Finch’s Rep. 104. Hobart v. Holmrt, 2 Ch. Ca. 159. 
But see More v. Mayhono, 2 Freem. 175. 1 Ch. Ca. 34. 
But if thb consideration be grossly inadequate, as five 
shillings; Qu. Whether a trust will not result for the 
grantor? Sculthorpe Burgess, 1Ves.jun.92. Sec 
als(i Walker v. Burrows, i Atk. 94. But see JJoi/d v. 
Spilklt, 2 Atk. 150. Barnard, 384. 

(0) This proposition mustjbe understood with refer- 
■ence to those general rules which govern courts ol' 
equity, in the enforcing of agreements by specific per- 
formance. See B. 1 . c. 1 . s. 4 ; c. 3. s. i . 
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Chancery should make such conveyance 
good, though they want tlie ceremonies of 
law (p), so as they may best comply with 
the peace of families; for their establish- 
ment is part of the nature and end of go- 
vernment (11). But if I bargain and sell (n) ciib. 
land to my son, no use arises, unless there 
be a consideration of money (</) ; for selling,. 3 


(p) This equity of supplying defective conveyances 
does not extend to all stick persons in whose favour the 
relation of blood would support a covenant, to stand 
seised to their use, nor does it even now extend to a 
grandchild, l^udor v. Anson, 2 Ves. 582. Perrj/ v. 
Whilehead, 6 Ves. 544. See B. 1. c. 1. s. 7 ; though it 
was once held that it did. Watts v. liallas, 1 P. Wms. 
61. Freestone v. Rant, T. 1712. Fnrsaker v. Robinson, 
Pre. Ch. 475. And in Goring v. ISash, 3 Atk. 189, Lord 
Hardwicke observed, that it would be pursuing the 
maxims of law too far, for it would caiTy it to the re- 
motest blood that could raise an use in law, and which 
equity does not regard. 

{q) But if a father, in consideration of natural love 
and affection, and of lOoZ. covenant to stand seised to 
the use of his son, the principal consideration will carry 
it, and there needs no enrolment. Gahiish v. Went- 
worth. Carter, 144. Baker v. Lade, 3 Lev. 291. 2 Vent. 
149. Foster v. Foster, 1 Lev. 55; which would have 
been requisite if the covenant had been to stand seised 
to the use of a son, merely in consideration of 100/. the 
deed in such case operating as a bargain and sale. 
Bedell * s case, 7 Rep, 40. b. Fox*^ case, 8 Rep. 96. 
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ex vi termini^ supposes my transferring a 
right of something for money, the common 
{i 2 )Giib. medium of commerce (12.) And if there 
be no such considerajion, it may be an ex- 
change, a covenant to stand seised, a grant, 
(i 3 )Giib. &c. but it can be no sale (15). 

Uses, 245. 

Sugd. £d, note (6). Ward v. Lambert, Cro. Eliz. 394. 


SECTION III. 

And it was much controverted at first (/•), 
whether a deed were necessary to the raising 

(1) Horcv. of an use (1). In a bargain and sale, it 

was agreed on all sides not to have been re- 
quired at common law, by reason of the 

( 2 ) Giib.Uses, considferation given for the land (2) ; and 
V. Collar d, that was the cause why the fee simple would 
R?'c^ 2 ./r pass at common law, without the word heirs. 

note (&). * t 

(r) I hav,e already had occasion to refer to the dis- 
tinctions upon this point ; and as all trusts, except 
trusts resulting by operation of law or equity, must now 
be declared in writing, it seems unnecessary to investi- 
gate more particularly the distinctions which prevailed 
at common law. 
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heirs (s). And it was said that a man’s 
blood, and the building up of a family, is 
of more value to him than his money (if). 
And w'here, throughout the whole body of 
the law, shall it be seen, that to any fhing 
which may pass by contract, there needs 
any other thing than the words which make 
the contract, as writing, or the like testi-* 
fying it ? And that the law w as so, appears 
by the statute of 27 H. VIII. (?/), which 

Before the statute of uses, 17 H. VIII. if a 
man bargained and sold his^lands for money generally, 
without inserting words of inheritance, equity would 
oblige him, according to conscience and the intent of 
the parties, in regard of the value, to have executed 
an estate in fee; but since the statute, the uses are 
transferred and made into an estate in the land ; and 
therefore, since the statute, if one bargain and sell his 
lands generally, the bargainee hath but an estate for 
life.” Corbef^ case, 1 Rep. 87, b ; Shelleys case, 

1 Rep. 100, b. Gilb. Uses, 17, 18 ; Abraham v. Tivigg, 
Cro. Eliz. 478. * 

(t) And as such consideration was alleged to be of 
an higher nature, it was conceived to be a necessary 
inference, that the use of a covenant to* stand seised 
might be declared by parol ; but this inference is not 
warranted. Gilb. Uses, 271. 

(v/) By 27 H. VIII. c. 16, all conveyances of ail estate 
of freehold in lands, &c. by bargain and sale, must 
be enrolled within six months. See vol. 1. p. 217, 
note {m), 

VOL. I r. 


I) 
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(.^) CoUard v. 
CoUardy Poph. 
48. 

(4) 27 H.8. 
c. iC. § 2. 
Dyer, 229. 
pi. 50. 


(.'>) CoUard v. 
CoUardy Poph. 
47. 


(0) CoUard v. 
CoUardy Moor, 
608 . 
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■was made to alter it as to the freehold in 
bargains and sales (3) ; but, by an excep- 
tion at the end of the statute, London is, 
as it was, at common law (4). And uses, 
in such cases, in respect of marriage, which 
is always a thing public and notorious,' 
were for the solemnity left at common law, 
and not restrained, as the bargain and sale, 
which by common presumption may be 
made more secretly and easily (5). Yet 
notwithstanding these reasons, this point 
hath been since clearly deteraiined other- 
wise ; for the misch'ief that would follow, 
if an use should arise without a settled re- 
solution, manifested by a deed (6). 
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SECTJON IV. 

And now, by statute 29 Car. II. (1) (.r), 
although a lease for three years, &c. may 

(x) The inconveniences which were found to arise 
from the allowing of parol declarations of trust, in- 
duced the legislature, •by the 29 Car. II. c. 3. § 7, to 
require all declarations, or creations of trusts or con- 
fideilce, of any Jands, tenements, or hereditaments, to 
be manifested and proved ©by some wanting, signed by 
the party who is by law entitled to declare such trusts, 
or by his last will in writing. The -statute, however, 
excepts trusts arising, transferred, or extinguished by 
operation of law. Upon this legislative provision, it is 
observable, that it does not extend to declarations of 
trusts of personalty ; JSlab v. Nab, 10 Mod. 404. But 
see Ladi/ M, Fordyce v. Willis, 3 Bro. Ch. Rep. 577. 
Neither does it prescribe any particular form or solem* 
nity in writing; a trust of land may, therefore, be 
declared by writing without seal, if it sufficiently indi- 
cate and notify the intention of the parties that there 
should be a trust; Shortridge v, Lamplugh, 7 Mod. 73 ; 
or by letter from the trustee, stating the trusts. Croak v. 
Brooking, 2 Vern. 106; Muckleston v. Brown, 6 Ves. 
52 ; or by a bond to perform the trusts of a conveyance 
referred to, though the triists be not stated in the bond ; 
Attorney General v. Twisden, Finch’s Rep. 336 ; or by 
a bond to cestui que trust to assign as he should direct ; 
Moorcroft v. Dowding, 2 P. Wms. 314. See also 
Farks v. Wilson, 10 Mod. 515; or by an answer in 

1 ) 2 


(1) likidk s 
JLmerwn 
1 Vern. 108. 



A TREATISE OF EQUITY. [Book II. 

be made by parol ; yet when it is made 
in writing, the trust of that lease can- 

equity, confessing a trust;' Cottington v. Fletcher, 2 
Atk. 155; or by xleclaration, tliat the purchase was 
made with trust money; Deg v. Deg, 2 P. Wms. 414; 
Kirk V. Webb, Pre. Ch. 84. Neither does the statute 
prescribe any particular form or mode of expression, as 
-necessary to raise a trust ; therefore if a testator, having 
devised the whole of his estate, will that tlie devisee pay 
his debts, it is sufficient to raise a trust for creditors ; 
ClowdHly V. Pelham, 1 Vere. 41-:. So words of desire 
or request in a will, if the property be certain, and the 
objects certain, will be sufficient to raise a trust; Earles 
V. Englaml, 2 Vern. 406; ^ Mi Her Warreu, 2 Vern. 

207; Birkhead v. Coward, 2 Vein. 116; Gh/an v. 
Harding, 1 Atk; 460; Vernon v. Vernon, Ambl. 4; 
Palmer v. Scribb, 8 Vin. Ab. 289. pi. 25 ; Harland v. 
7 rigg, 1 Bro. Ch. Rep. 142; IVowland v. Melligan, 

1 Bro. Ch. Rep. 489 ; Pierson v. Garnett, 2 Bro. Ch. 
Rep. 38, 226; Richardsoii v. Chapman, Burn’s Eccl. 
Law, Tit. Bishop, p. 220, 5th ed. (But see the case 
cited in Civil v. Rich, 1 Ch. Ca. 31 o.) Medlicot v. Bowes, 
1 Ves. 207; Cole v. Wade, 16 Ves. 27. So words, not 
doubting* but that the devisee or legatee will dispose of 
the fund devised in a particular manner, if the fund be 
certain, and the objects distinctly described, will be 
sufficient; M(isseji/ v. Sherman, Ambl. 520 ; Wytinew, 
Hawkins, l Bro. Ch. Rep. 179; ISlowlari v. Nelligau, 
1 Bro. Ch. Rep. 491 ; Paul v, Compton, 8 Ves. 380; 
Cruwys V. Colnian, 9 Ves«323. But see Buggins 
V. Yates, 9 Mod. 122; and it seems now to be settled 
that words merely of recommendation, by a person 
having power to command, shall create a trust ; Malmt 
V. Keighley, 2 Ves. jun. 333, 529. But see Pushman v. 
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not be declared by parody). But a con- 
fession of a trust in an answer for the wife 
and children, though no proof of it, will be 
good in equity ( 2 ). . So if the son prevails ( 2 ) Hamploti 
upon the mother, to get the. father to make avem.aaa. 
a new will, and make him executor in her Fktcher, 
stead, promising himself to be a trustee for ^ Atk. 155 . 
the mother ; this will to be decreed a trust, 
for the wife, on the point of fraud ( 0 ), 
notwithstanding the statute of frauds and 


perjuries (3). 

4 Via Aff. 39 C). pi. 3. Thi/nn v. Thjnn, 1 Vcrn. 29(5- 

5 Viii. Ab. pi. 31. J)(ivenish v. Bnincs, Pn\ Ch. 3. 
forc/f 2 Vei n. 501). Rcech v. Kmnigatv.^ Atnb. 67. 


(3) Roszvell V. 
Fyvrn/, 1 Roll’s 
Ab. 378. pi. 1. 
Sel/ack v. Harris^ 
Oldham v. Lilck- 


FilUler, 3 Ves, 7; B/and v. Blaml, Pre. Ch. 201, in 
notes. Finch’s ed. ; Le Mai/re v. Bannister, 26th No- 
vember, 1770, stated in Mr. Finch’s note to Bales v. 
England, Pre. Ch. 200 ; Cunliffe v! Can/ijfe, Ambl. 686. 
See also Civil v. liich, 1 Cli. Ca. 310, and see the ob- 
servations of the Master of the Rolls (Lord Kenyon), 
in deciding Pierson v. Garnett, 2 Bro. Ch. Rep. 38; 
with respect to trusts by implication, see pbst ch. 5. 
and Roper on Legacies, 2 V.304. 

( //) This point does not appear to have been so de- 
termined in the case referred to; Riddle v. Emerson, 
1 Vein. 108. 

(i) The authorities cil^d in the margin are abun- 
dantly sufficient to show, that in this instance, a court 
of equity will not allow a man guilty of a fraud to pro- 
tect himself from the consequences, by a statute pro- 
fessedly made to jrreveiit fraud. 

I) 3 
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(l) Callard v. 
Callard, Cro. 
Eliz. 345. 

(1) Horev. 
Dhr, Sid. 27. 
BUtheman v. 
Blithemayiy 
Cro. Eliz. 279. 
Moor, 122. 

3 Leon. 6. pi. 1 
Wynch, CO. 2 
Uses, CO. 


SECTION V. 

Also the declaration of uses ought, 1st, 
To have a clear and apparent intent, and 
not to be upon general words, or words 
spoken in futuro (a) (for these are execu- 
tory, and found only in covenant,) but 
spoken advisedly, and in prajsenti, which is 
an immediate gift (1). The words must 
likewise be declaratory, and not obligatory ; 
for then they have another effect (2). 2dly, 
The declaration must be certain ; for else 
there would be no certainty of inheritances. 

8. 1 And. 25. pi. 55. B^ndl. 121. Buckley v. Symmids, 

R. Ab. 788. pi. 1. Engk field's case, Foph. 21. Gilb. 

(f/) As that the land shall come, remain, and be in 
tail or in, fee to A. which, being mere words of cove- 
nant, will not raise an use in A. Bucklei/ v. Simonds, 
Wynch, 6o. Bhjtheman v. Bli/theman, Cro. Eliz. 279. 
Gilb. Uses, 60. 2 RolFs Ab. 788, 789. 3 Leo. 6. pi. 1 8. 
1 And. 25. pl.‘55. But though words spoken in futuro 
are not sufficient to raise an use in law ; yet as it is an 
established rule in equity, that ‘‘ whenever parties 
agree concerning any partictilar subject, such agree- 
ment as against the party himself, and any claiming 
under him, voluntarily, or with notice, is sufficient to 
raise a trust/' (see Legard v. Hodges, 1 Ves. jun. 477.) 
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And this certainty ought to be principally 
in three things, viz. in persons to whom (3), (.^) D<mr,<m\ 
in lands, &c. (4), of which, and in estates p^t^.’shep- ‘ 
for which (5) the uses are transferred and stone! 
declared. And if certainty is wanting in W Xecsv. 

,, , 11 • • ~ SlaffoTil, 

any oi these (o), the declaration is not 4 Leon. !}3. 
sufficient (6). 3dly,The declaration must be 
precedent or present, and perfect and com- Dyer! sr. 
plete, and not as a communication in re- (r>) stuhr/j/ v. 

^ I . . . Jrutlcr, Hob. 

ference to matter to be put into writing igb. shep- 
after. Yet a deed •subsequent, may declare stonc!?^!^!). 

(6) Kirsky v. 

nlhick, Q Vern. C34. 2 And. J 11, 142. Shep. Touchstone, 252. 


(/>) The uncertainty intended, is that which appears 
on the face of the deed, and not that which may arise 
from matter dehors the deed, as where there are two 
persons or two estates of the same name ; for in such 
case, as the ambiguity or uncertainty oritur de facto 
verificatione facti tolUtur ; Ld. Cheuci/s case, 5 Rep. 68. 
Nor does the uncertainty here intended extend to those 
things which, though uncertain of themselves, may be 
reduced to a certainty, by means which the> law ap- 
points, or which the party himself has assigned. See 
Stukely v. Butler, Hob. 174. Shep. Touchstone, 250. 
Nor does it apply to that uncertainty which ma;^ be 
created by a subsequent and superfluoifs description, 
nam utile per inutile non vitiatur. Dowtie^a^CRSQ, 3 Rep. 
10. Trapp's case, 3 Leon. 235. Dyer, 376. pi. 25. Hob. 
171. See also Ulrich v. XAtchJield, 2 Atk. 372. Beau- 
mont V. Fell, 2 P. Wms. 141. Thomas v. Thomas, 6 
Term Rep. 671. Smith v. Coney, 6 Ves. 42, Wild 
V. Hobson, 2 Ves. & B. 105. 

1) 4 
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the uses of recovery, &c. precedent (c) ; 
because, in judgment of law, it operates 
against the maker and his heirs (d), viz. by 
estoppel, since nothin^g appears to the con- 
trary, that there was a certain and complete 
declaration of the uses at the time of the 
{7)Dowman’s rccoverv (7), &C. 

case, 9 Kep. J \ / 

10 . a. b. Dyer, 130. a. % Roirs Ab. 782 . 

(f) After the passing of the statute 27 11 . VIII. c. 10, 
a doubt arose, whether a subsequent deed could declare 
the uses of a fine or recovery precedent. It was, how- 
ever, determined in Dowmans case, that the usgs of 
a fine or recovery precedent might be Jeclared by deed 
subsequent ; and the law stf continued until the statute 
29 Car. II. c. 3, when the doubt recurred, whether 
the resulting use was not so executed by the fine or 
recovery in the conusor or recoveree, (no uses being 
previously declared), as to exclude any subsequent de- 
claration. To obviate this doubt, the stat. 4 Ann. c. 16. 
§ 15, enacts. That all declarations of uses, &c. after 
the levying of any fine, or suffering of a recovery, shall 
be as good and effectual in the law as if the act, 29 Car. 
II. c. 3, had not been made. That this provision ex- 
tends to femes covert, see Bnshd v. Barland, Holt. 733 ; 
but query the decision as to the legal policy that re- 
(juires a fine to be levied by a feme covert of her real 
estate, as tlie «subsecpient declaration of the uses may 
be under the coercion, which the levying of the fine 
was intendecT to exclude. 

(f/) The declaration of the uses, by a deed subse- 
qaeut to the fine or recoveiy, thougli it esto})s all persons 
parties to it, does not estop persons who are not. Gilb. 
Uses, (ji. Markif v. Jones, 4 Mod. 261. Carth. 410, 
^'how. P. C. 140. 
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SECTION VI. 

And where the uses'of a recovery are de- 
clared by deed precedent, no new or other 
uses can be averred by parol ; for nothing 
vests till the recovery be had, and then the 
parol declaration shall not control the deed ' 
precedent, but all parties are estopped to 
aver the contrary.. And in case of a deed 
precedent, if the party set up other uses, he 
must confess* and avoid ; for unumquodq; 
dissolvitureo ligaminequo&lio;atumest(l). ( 1 ) Cmntmqt 

1, •/. 1' 1 I*” 1 11 Mutland'&case, 

2dly, But ir there be .two deeds, the last 5 iiep. aa. 
shall stand, and not both ; for it would be case, 0 Hep. 
contrary to the intent of the parties to make 
an hotch-pot and commixtion of them, ®Saik. era. 
which, by their creation, were distinct and 
several, in time, persons, and estates (2). ( 2 ) 

rni • • • 11 ^ '' li’Utland'sr.iat:, 

3dly, Ihis IS intended where the fine or re- sRcp.aa, b. 
covery is pursuant; for, if they vary, there 
is room and occasion given to inquire and 
receive information that the oldagreement 
was relinquished. And by the same reason, 
that the use of a fine might have been de- 
dared by parol (c) upon an original agree- 

(e) Since the statute of fraud, all declarations of uses 
or trusts must be in writing. Parol evidence is, how- 
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ment, it might also, where the original agree- 
ment was relinquished. Yet, without such 
averment, the fine shall be intended to the 
use of the said agreement, notwithstanding 
(;i) Jones V. the variance ( 3 .) 4 thlv, But where they are 

Morlei/f 2 , ^ , 

Salk. 677. by deed subsequent, new, or other uses 
321.^ ™ay be averred, without shewing the deed, 

though there be no variance ; because there 
■was no intermediate time, when there might 
be such agreement made. And the uses 
rise by the recovery according to that 
agreement, and cannot be divested by any 
declaration by indenture subsequent ; and if 
a deed subsequent be set up, the other may 
(4) Tregamc traverse those uses ( 4 ). 

. Fktc/l€7', 

Salk. 67 G. 

ever, admissible to rebut a resulting use. Roe v. Pop^ 
ham, Dougl. 26. Lard Altham v. Earl of Anglesey, 
Gilb, Rep. 16. 2 Salk. 676. See also Taylor v. Taylor, 

1 Atk, 386. 
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CHAP. III. 

Of the Limitation of Uses by the Pai‘ty. 


SECTION I. 

But although uses were, in their origin, no 
more than an equitable right to the land, 
and .to be determined only in a court of 
equity,yetequityoften followed the law(l), 0) Coriet's 
and especially in voluntary conveyances, 88,1 
or where there was no particular reason to 
favour one side rather than the other. There 
is a known and established difference there- 
fore between the limitation and creation of 
uses. For in their creation (a) the intent of 

(«) The various necessities of mankind induced the 
judges to depart from the rigour and simplicity of the 
rules of the common law, and to allow a more minute 
and complex construction upon conveyances to uses, 
than upon others. Hence it was adjudged that the use 
need not always be executed the instant the^conveyance 
is made ; but if it cannot take effect at that time, the 
operation of the statute may wait till the use shall arise 
upon some future contingency, to happen within a rea- 
sonable period of time ; and in the mean while, the an- 
cient use shall remain in the grantor , as w hen laiids 
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« parties is cjiiefly to be regarded (2). 

679. Coltman And if the intent is manifest, though void, 

V. ScnhousCy 

T. Jones, Hep. 106. Fox's case, 8 Rep. 93. Makepeace v. Fletcher, Com. 

Rep. 459. Shelly's case, 1 liep. 100. Hore v. Dix, Sid. 26. 

t 

are conveyed to the use of A. and B. after a marriage 
shall be had between tliem (2 Roll’s Ab. 791.) Wood- 
lijfc V. Drun/, Cro. Eliz. 439. Samme’a case, (13 Rep. 
,5(), b.) Or ter the use of A. and his heirs, till B. shall 
’ ])ay him a sum of money ; and then to the use of B. 
and his heirs (Bro. Ab. tit. Feolfin. Ab. Uses, 30.) 
Which doctrine, w'hen devises by will were again intro- 
duced and considered as equfvalent in point of con- 
struction to declarations of uses, was also adopted in 
favour of executory devises. But herein those which 
are called contingent or springing uses, differ from an 
e.\ecutory devise, as there must be a person seised to 
such uses at the time when the contingency happens, 
else they never can be executed by the statute ; and 
therefore if the estate of the feoflee to such use be de- 
stroyed, by alienation, or otherwise, before the contin- 
gency arises, the use is destroyed for ever {Chudkigh’& 
case, 1 Rep. 134, 138.) Whereas, by an executory 
devise, the freehold itself is transferred to the future 
devisee., (See Fearne’s Essay on Contingent Remainders 
and Executory Devises, 298, 3d ed.) And in both these 
cases a fee may be limited to take effect after a fee. 
(Carpenter v. Smith, Pollexf. 78. Marks v. Marks, 10 
Mod. 423.) Because, though that was forbidden by the 
common law, in favour of the lord’s escheat, yet when 
the legal estke was not extended beyond one fee simple, 
such subsequent uses (after *a use in fee) were, before 
the statute, permitted to be limited in equity, and then 
the statute executed the legal estate in the same man- 
ner as the use before subsisted. It was also held, that 
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yet the conveyance shall cever take effect 
any other way. As if uses are limited upon 
the estate intended to be transferred, or 
there be any other circumstance in the deed 
that shew s he designed to pass it at common 


a use, though executed, may change from one to an- 
other, by circumstances ex pod facto as if a man make 
a feoffment to the use of his intended wife and her 
eldest son for their lives ; upon the marriage, the wife 
takes the whole use in severalty, and upon the birth of 
a son, the use is executed jointly in them both. This 
is soirftitimes call^^d a secondary, sometimes a shifting 
use. And whenever the use limited by the deed expires, 
or cannot vest, it returns back to him who raised it, 
after such expiration, or durii^g such impossibility, and 
is styled a resulting use; as if a man make a feoffment 
to the use of his intended wife, with remainder to h^ 
first born in tail ; here, till he marries, the use results 
back to himself. After marriage, it is executed in the 
wife for life ; and if she die without issue, the whole 
results back to him in fee. (Bacon of Uses, 350.) It 
was likewise held, that the uses originally declared may 
be revoked at any future time, and new uses be fleclared 
of the land ; provided the grantor reserved to himself 
such a power at the creation of the estate. Whereas 
the utmost that the common law would allow, was^ a 
deed of defeazance, coeval with the grant itself, and 
therefore esteemed a part of it, upon events,specifically 
mentioned. And in case^of such a revocation, the old 
uses were held instantly to cease, and the new ones to 
become executed in their stead. And this was per- 
mitted, partly to indulge the convenience, and partly the 
jcaprice of mankind, who, as lord Bacon observes (on 
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(3) 2 Roll’s 
Ab. 787. pi. 3. 
Co. Litt. 40, a. 
Samon v. JonrSf 
2 Ventr. 318. 
Gilb. Uses, 49. 
Daw V. JVew^- 
horough, Com 
Rep. 242. Key 
V. Garnhie^ T, 
Jones, 123. 

But see 2 
Wils. 22. 75. 
Com. Rep. 334. 
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law (3) ; because the intent is the great di- 
rector of uses, and no construction can be 
made against the intent apparent. Yet the 
precise technical words (4) of bargain and 
sale', or covenant to stand seised, are not 
required to raise an use (h ) : but any words 

( 4 ) CoUman*\, SeMhousCf 2 Lev. 225. ATudge v. ATudge, 


Uses, 316), have always affected to have the dispo- 
sition of their property revocable in their own time, and 
irrevocable ever afterwards,” 2 Bla. Copi. 334, 33^'. The 
above extract is sufficient ^to shew, that in the creation 
of estates by way of use, more indulgence is*allowed to 
the intent of the parties,^ than in the creation of estates 
by conveyances at common law. See Sugden's note on 
Gilb. on Uses, 158. 

(b) Conveyances by bargain and sale enrolled, which 
(money making no part of the consideration) could not 
operate by way of bargain and sale, have been allowed, 
in respect of the intent of the parties, to operate by way 
of coveifant to stand seised, the consideration allowing 
of such construction. Crossmg v. Scudamore, 2 Lev. g. 
Walker v. Hale, 2 Lev. 213. Oman v. Sheafe, 3 Lev. 
37P. Mudge V. Mudge, Com. Rep. 334. Thorne v. 
Thorne, 1 Vem. 141. Thompson v. A^ld, 1 Vern. 40. 
So also a defective feoffment shall operate as a covenant 
to stand seised. HabergJuim v. Vincent, 2 Ves. jun. 
226. And the rule laid down, Co. Litt. 49, a. and acted 
upon in the cases referred to in the margin (2), namely, 
That where the intent appears to pass the estate by a 
common law conveyance, if it cannot so pass the con- 
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sufficient to shew the intent, or that are 


tantamount, with good consideration, will 
do (c). And the Judges have more regard 
for the substance than«the shadow and form, 
and will make a man’s intent- good in pass- 
ing his estate, if by any lawful means it may 
take effect (5). 

veyance shall not operate as a covenant to stand seised 
to uses, seems materially broken in upon by the judg- 
ment of C. B. in Roe, on demise of Wilkinson, v. Tran^ 
7 ner, 2 Wils. 75. Doe, on demise of Milbouriie, v. As- 
signees of Simpson, 2 Wils. 22. 


(s') Shove V. 
JPincke, 

5 Term Rep. 
*124. 


• 

(c) It is a general rule in equity, that where there be 
a consideration, the imperfect execution of the contract 
shall not invalidate the equity raised by the agreement ; 
but this rule does not extend to cases in which the con- 
tract is defectively executed in particulars prescribed 
by the legislature. See Hibbert v. Rolleston, 3 Bro. Ch. 
Rep. 571. Williams v- D. of Bolton, 2 Ves. jun. 138, 
Ex parte Houghton, 17 Ves, 251. 
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SECTION II. 


But, as forms and technical words incon- 
vej'ances are appointed by law for the 
general peace and quiet, the words of linji- 
‘ tation of estates created by deed must be 
the same, by way of use, as in a feofl- 
c2e[ 'nt! p. ment ( 1 ) , and in all comreon assurances (</) ; 

811. i'ttrpvntcr 

I’ollexf. 79. iSlcvilk v. ISIcvillCy l Roll’s A b. 837. Gilb. Uses, 75.* 
SaiuJei’s Uses, 168. 


{(I) Whether words of liiuitalion are, in llic construc- 
tion of uses created by deed, to receive the strict 
technical exposition which they receive in the con- 
struction of common law conveyances, or the more 
liberal exposition which is allowed in the construction 
of w ills, is a point upon w^hich a difference of opinion 
appears to have prevailed. In t case, i Rep. 88, a. 

it is stated, that “ before the statute of 27 H. VIll. 
the Clu^ncellor, in the case of an use judged by the 
imitation of the rules of the common law, and accord- 
ing to the nature and quality of the land, as in case 
(le pofiscssione fratris, Borough-English ; and so his 
judgment wao by way of imitation. And the makers 
of all the statutes concerning uses, as 1 R. III. c. 5. 
7 H. VII. c. 17. 9H. VII. c. 16; and all other statutes 
have made uses to imitate aild resemble estates in pos- 
session, and to be guided and directed according to the 
rules and reason of the common law. See also Fitz- 
wiHianC^ case, 6 Rep. 34; hkle v. Cnn/, Ravin. 317; 
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and thus uses created by ^eed differ from a 
devise: for there, any words which shew the 


Carpetffer v. Smith, Polle?*f. 79 ; and in At wafers v. 
Birf, Cro. Eliz. 856, it was expressly, held, that a feofl- 
inent to uses shall not be expounded as a will ; and on 
tliat ground it was resolved, in Ncvi/le v. Nevi/le, 1 Roll’s 
Ab. 837. pi. 1, that a feoffment to the use of A, and his 
issue male of his body, conveys not an estate tail. See . 
also Gilbert on Uses, 75. Sanders on Uses, 168. But 
in Jjclij^h V. Brace, Garth. 343, the Court is reported to 
have stated, that a conveyance by way of use had 
always been construed like wills, with respect to tlie 
intenfion of the*parties, and is not tied up to the strict 
form of conveyances at conunon law ; and determined, 
that, from respect to the intent of the feoffor, a limita- 
tion by feoffment to the use of T, B, and his heirs for 
ever was cut down to an estate tail by the subsequent 
words, and for default of issue of the body of T, B, See 
also 1 Vent. 373. Jiixtquwre, whether the construction 
of the above limitation would not have been the same 
in a common law conveyance? See 19 H. VI. c. 74, b. 
And if the construction would have been tlie sami;, it 
was unnecessary to resort to the doctrine maintained 
by the Court. It may be material also to remark, that 
the rule laid down in Leigh v. Brace was not followed 
in Alakepiece v. Fletcher, Com. Reji. 457. In Rigdeti v. 
Valliere, 2 Ves. 257. 3 Atk. 731, Lord IIardvvi';ke 

having stated the general objection, that it would create 
confusion and uncertainty, if deeds to ivses were to 
receive, as to their lirnitafiom, a construction different 
from that which would be given to feoffments or other 
conveyances at common law ; for the statute joining the 
estate and the use together, itbecomes one entire conveyT 
ance, by force of the statute, and the words are to be 

VOL. 11. E 
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intent are sufiicient, if it could be made 
good by any conveyance in his life-time ; 

construed in the same way; but this is to be taken w'ith 
some restrictions. As to tfie words of limitation in a 
deed, see v. Oiles, Sel. Ca. Ch. 19. Detnt v. 

(tasixlif, ('ow ji.bGo; they are, to be sure, to be construed 
in that manner, viz, in the same sense ; but where they 
aie words ol’ v(‘guIation or modification of tlie estate, 
as tlui words cfjiudly to be divided are, and not words 
of limitation, 1 think there is no harm in giving tliem 
greatm* latitude in deeds on the statute of uses, wliich 
are “ trusts at common law, than on feoffments, which 
are strict conveyances at common huv.’' This distinc- 
tion ajipears to have been recognized in (ioodli/le v. 
*St()Iceii, I Wils. 341. Butin the case of SlraKon v. Best, 
‘2 Bro. Ch. Bcj). 233, upon its being very forcibly urged, 
Loj'd Thurlow, Cliun. stating the question to be, Whe- 
ther deeds to uses, in the nature of wills, should be 
construed as widely as wdlls have been?” observed, that 
“ he should be sorry to give into this, for he thought 
that no good luid been done liy the wide construction 
of wills.” Sec also Mr. Booth’s opinion, published in 
a collection of Cases and Opinions, page 279. With 
resjiect t-o tlie limitation of uses of copyhold estates, it 
was held, in Fisher v. B 7 g, 1 P. Wins. 14, 1 L. Raym. 
(j22, by two justices against Holt, C. J. that a surrender 
of a copyhold to uses is not to be construed with the 
sanie strictness as a common law conveyance ; and 
thougli tlie authority of this decision appears to have 
bt‘en very mucli shaken by the determination in Idle v. 
Co<t/x\ 1 P. W'lus. 70, yet it lias, in later cases, been re- 
cognized, as affording a sound distinction. See Iligden 
V. Va/liere, 2 A"es. 2,57 ; (iiwdtitlcv, Stokes, 1 Wils. 341. 
But see Seagnod v. Utme, Cro. Car. 366, And in support 
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because the law intends the devisor to be 
inops consilii, wills being usually made in 
extremis. So that any words which shew 
the intent, that the de.visee should have the 
land for ever (c), will make .a fee-simple, 

of the decision, it is obvServable, that as copyholds are 
not within the statute of uses, liowdeti v. Mahter, Cro. 
Car. 44, the limitations of a surrender must remain as 
before the statute : and if the ancient construction of 
limitations of a use of a freehold estate be in any degree 
affected by the statute of uses, the construction of linii- 
tatioiiif ofcopyhoUls remaining the same, must be referred 
to copyholds not being within the statute, which has 
varied the construction of limitations of freehold. That 
the limitations of a trust exeputed, (as contra-distin- 
guished from trusts executory) are to 1)0 construed by 
tlie same rules which govern the construction of limi- 
tations in a similar instrument, immediately including 
or carrying the legal estate, (whatever doubts formerly 
jirevailed) seems to be now a point clearly and incon- 
trovertibly established ; See Jones v. Morgan, 1 Bio. 
Ch. Rep. 222, where the cases upon this point are 
very elaborately considered. But in the construction of 
mere articles or trusts purely executory, words of li- 
mitation are very properly allowed to receive a more 
liberal and indulgent construction. See B. I. c. 6. § g. 
note {([), 

(e) The intent of the deviser, if plain and manifest, 
will certainly be sufficient to supply the want of those 
words which are necessary in deeds to convey an in- 
heritance; but in all such cases the intent must be 
manifest, and the implication absolutely necessary; 
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wif lioiil; flic wor(| heirs, a.s in perpetuuni, or 
paying where llic j)ayment is of a sum in 
gross, and he may not 1)e able to pay it out 
(■.>) Cu. i.ii of the profits (2). 8o .where he has power to 
Div, I'l. give a fee, he is construed to have one, 
unless h(! has an express estate divided from 
(;;) ’/Vw,/, flip ])ower(.‘3). And in general, wherever 
i Saif ''"ill . lj*’ids arc divvised for a special purpose, or 
I liny -’ ’2 1 for iiavnient of debts, or the like (4), with- 
)i..on. II. out any words of limitation, he shall have 

(4) A or/// V. ' • r 1 i 

I ..///y-zi.H, I cii. an estate m tec to answ er tliat purpose, by 
Ivi implication of law' (/'). So where A. hav- 

1 ( 'll. lii'i.. 

Iffll. (’<»///Vr’.s case, (> Iti, a. Arklaml v. ^ichhnuly '> Vorii. 087. Ihr v. 

M oodl/ouHC , j 'W Kcp. 8f). Kerman v. Jo/nisoa, Style’s Utp. f28l. .1 Uell’s Al). 

881. pi. 14. Anon, INlotl. 9;^, 

for ilio heir at law sliall never be clisinlierited by a 
conjciclural or possible iiiipliciitiou ; (ianh/cr v. She/- 
dot, AAiui»;b. 259; I wires v. lUae/cett, Cowp. 23,5. 
Tlicr(‘forL% tliough a devise to A, and his assigns in 
perpettmin, bo suflicient to carry tlie fee, from the evi- 
delude it affords of the intent of tlic devisor, yet a 
devise to A, and his assigns, without annexing words 
of perpetuity, will pass only an estate for life, a larger 
estate not being necessary to tlui operation of such de- 
vise ; Co. Lit. 9, b. As to what words will carry the 
fee, and wlifit not, see Gilb. Dev. lo. 3 Com. Dit>*. 
Devise, N. 4. See 3 Piridgenian’s digested Index, 
“ IVo/y/n.” As to what w ill pass the reversion, see 2 Ves. 
51; a re! ton v. JJatrard, llolls. July 181 G. In wdiat 
cases a fee will pass l}y di'ed, w'ithout the word heirs, 
see 2 Bla. Com. 108, 109. 

, (f) WJiere an estate is devised to A, without words 
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ing only a remainder in fee, after an estate 
tail to B. devises all the house called the 


of inheritance, subject to the payment of a sum in 
oross, A, sliall take a fee, because he is to pay tlie 
money in all events, and he may die before he repays 
tuniself out of the estate; in which event he would be 
a loser by the devise, if he were not to have the fee. 
fV//(7*’s case, 6 Rep. i6, a* i And. 38. pi. loo. 
2 Mod. 25. Freak v. l£c, 2 Lev. 249. Wellock v. 
llamnnwd, Cro. Eiiz. 204. Salmon v. Denham, Com. 
Rep. 323. Yet even iusiioli a case. A, shall not have 
tlie fee, if a contrary intention manifestly apjiear. 
Baeo)t V. Hall, jCro. Eliz. 497. But w^here the pay- 
ment of a certain sum is directed to be made annually, 
or otherwise, out of the rents and profits, the devisee 
shall in oeneral take but an eiJijtate for life ; for though 
he takes the land charged, yet he is to pay no faster 
than he receives, and therefore cannot be a loser. 
(’o///Vr’s case, (> Rep. i6. Bendloe’s Rep. 1/^. Ann- 
ie if v. Chapman, Cro. Car. 157. Shailard v. Baker, 
Cro. Eliz. 744. Spicer v. Spicer, Cro. Jiic. 527. 
Baddehf v. Jjeppin(^well, 3 Burr. 1533. Ihires v. 
Blacked, Cow'p. 235, 8 Vin. Ab. Devise, (8. C.) 

I Eq. Ca. Ab. 177. But though the circumstances of 
the charge, being directed to be paid out of the rents 
and profits, is in general sufficient to restrain a devise, 
without words of inheritance, to a mere estate for 
life; yet if there are circumstances whence it can be 
collected that the devisor intended the devjsee to take 
a larger estate, such cirQumstances will be allowed to 
lirevail. Webb v. Herring, Cro. Jac. 415. Frogmor- 
ion V. Ilolh/dai/, 3 Burr. 1618. Doe v. Woodhoase, 
4 T. Rep. 89. See also Lee v. Withers, T. Jones, 107. 
It may here be material to observe, that though wlicrc 
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Bell-Tavern to without saying for what 
estate the fee passes, otherwise C. should 
have nothing (5). And, although in a 
deed (g) an implicartion is never admit- 


tho devise be general, the circumstances of a charge o.f 
a gross sum will by implication give the devisee an 
estate in fee,* from the certainty, that the devisor 
must mean a bounty and benefit to his devisee; yet 
th(‘re is no instance of such implication, where an 
estate for life, or an estate tail, is expressly given.” 
Doe Fi/ldes, Cowp. 841. Slater v. Slater, 5 Term. 
Rep. 33/;. See also King v. MeUb\g, 1 Vent: 227. 
Nor will the circumstance of the charge being in such 
case payable to A. and his heirs, enlarge an estate 
devised for life, or in tail : but the charge in fee shall 
issue out, of the wliole estate, and not out of the par- 
ticular estate only ; and being governed by the direc- 
tions of the will, it shall take effect according to the 
limitations thereof, and charge the whole of the inhe- 
ritance. Dutton V. Ingram, Cro, Jac, 427. 

(g) The authorities referred to in the margin (6) 
distinctly support this doctrine. It seems, however, 
to be materially affected by the case stated by Perkins, 
§ 173, which is an instance of an estate tail arising 
by^ implication, even in a deed ; and the authority of 
this case was recognized by Holt, C. J. in Idle v. 
Cook, 1 P.,Wms. 78: and by Powel, J. in Bamjield 
V. Pop/tam, 1 P. Wins. 57. ^ It may also merit con- 
sidemtion, whether supposing the doctrine to hold as 
to freehold, it extends to copyhold estates, Cro. C. 36. 
Browul. 127. Co. Copyhold, 97 ; it having been held, 
that a dec>d, declaring the uses of a copyhold estate, is 
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ted (6), neither shall ther§ be cross remain- ^ 

ders upon construction of it (7), yet in a 
will it is otherwise (8) ; but there must be an v mu - 

^ , J ord, l\v.i\U\ 

express intent to be. collected out ot the ajo , ;s 79. 
words, or a necessary implication (/<) or 

1 I\Io(l. 

(7) Co/c V. Livingstone, 1 Ventr. 12'21. (t>) Horton v. Horton, Cro. .lau. 75. 

Fawkner \ . Fawkner, 1 X'^ern. 21, Cifi/of' hondon v. (jarn'aj/, 2 \ ci ii. 57 1 . 
Gilhirt V. Wittif, Cro. Jar. C55. Holmes v. Hci/ndl, T. Jones, 17CJ. ]yrig!d 
V. Ho/ford, Cow \i. ,‘11. PliijMrd v. Man ^ietd, Cow y>. 797. Sec 11. 1. c 6. s. 19. 
Comber v. Hill, Stra. 9()9. • 


not to be construed with the same strictness as a com- 
inon law conveyance, but like a will. Fislter v. WVg£>*, 
i R Wins. 14. Rigclett v. VaUietr, ‘2 Ves. 257. 
Whence it should follow, that it allows of such im- 
plications as are permitted in the construction of a 
will. But see Idle v. Cook, 1 P. Wins. 70, and Mr. 
Cox's note to Fisher v. 1 P. Wins. 14. With 

respect to resulting uses in a deed, thougli frequently 
treated as estates arising by implication, they cannot, 
with strict propriety, be so considered, such estates 
being part of the ancient use not disposed of, and 
not a new estate created by implication ol* law. See 
1 Ventr. 379. 

(h) Although I have already had occasion to refer to 
some of the instances in which implication is allowed 
to prevail in the construction of a will, it will, I. trust, 
not be deemed an unnecessary addition to consider the 
doctrine somewhat more particularly. 

* 

In the construction of a will, an estate may arise, be 
enlarged, controlled, and even destroyed by implication. 
1 st. An estate in freehold may arise by implication ; as 
where an estate is limited to the heir of the devisor 
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else the heir shalji not be disinherited, for 
his title is clear, and not to be doubted 

(0) Gardner 

V. Sheldon, 

Spirt V. iknee, Cro. Car. ,'160. 1 Freem. 74. Doi v. Holmes^ 2 Wils. 30. 

Bowen V. Blackett j Covvy. 233. 

after the death of the wife of the devisor ; for the intent 
of the devisor is clearly to postpone the heir till after 
her death; and if she does not take it, nobody else can. 
Horton V. Horton, Cro. Jac. 75. 1 Ventr. 376. So if 

the devise over be to one of two or more coheiresses ; 
llutlon V. Simpson, 2 Vern. 723. Wll/h v. Lucas, 1 
P. Wms. 472. So if a term be bequeathed to the exe- 
cutors after death of testator’s wife, she shall hj?ve it 
for life by implication. Horton v. Horton, As to copy- 
hold, see Co. Copy. 97. Cro. C. 360, Brownl. 127. 
As to personal, see post, c. 3. s. 4. 2d, An estate 

may be enlarged by implication; as where an estate 
is devised to A, generally, and, for want of issue, the 
remainder over to li . ; A shall take an estate tail by 
implication. For though the devise to A. generally 
would of itself pass only an estate for life, yet as no 
benefit is given to ii. while there is any issue of A, the 
consequence would be, that as no interest springs to B. 
and no express estate is given to the issue of A. after 
the death of A. the intermediate interest would be un- 
disposed of, unless A, were considered as taking for the 
benefit of his issue, as well as of himself ; and as the 
words are capable of such amplification, the court 
naturally implies an intention in the testator that A, 
should so take, that the property might be transmissible 
through him to his issue ; and lie is therefore considered 
to take an estate tail, which will descend on his issue ; 
per Lord Thiirlow, C. Knight v. Ellis, 2 Bro. Ch. Rep. 
578. As to a bequest of a chattel or personalty, by 
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such words, see Fearne’s Essay ^ on Exec. Dev. 363; 
where the diversity taken in some cases between a 
limitation of a term, by such words, as in the case of 
real estate, would give an express estate tail; and a 
limitation of the same, by «uch words as in the case of 
a real estate, would only give an estate tail by implica- 
tion, is very fully considered, and said to be overturned. 
But though it be agreed, that an estate devised gene- 
rally may, by implication, be so enlarged, yet it has 
been said, that an estate expressly given for life cannot • 
be enlarged to an estate tail, nam expressum facit ces- 
sare taciturn. Bamjield v. Pophum, 1 P. Wms. 54. 
Luddington v. Kime, i JLd. Raym. 204. See Ginger v. 
While, Willes Rep. 355. It is certainly generally true, 
that dh estate expressly and distinctly defined by the 
testator shall not be enlarged by implication ; but, if 
the manifest general intent of the testator require it, 
courts of justice will, in ordeB to effectuate such gene- 
ral intent, disregard the particular intent, however ex- 
pressly declared, if inconsistent with the general intent. 
liobhmn v. Robinson, 1 Burr, 44, and the cases there 
cited. Doe v. Apph/n, 4 Term Rep. 82. Doe v. Halley 
8 T. Rep. Doe v. Smith, 7 T.Rep. 531. Doc, d. Cock 
V. Cooper, 1 East’s Rep. 229 ; 5 East, 548. Doe v. Goff, 
11 East, 668. Wight v. Leigh, 15 Vcs. 565. Gretton 
V. llaward, 4 Taunt. 94, and see Stanley v. Lennard, 

2 Eden’s R. 98, note. The question, therefore, in 
all such cases, is. Whether the manifest general in- 
tent can receive effect, without enlarging, the estate •of 
the devisee for life ? If the testator appear to have in- 
tended to extend his bounty to the issue of the devisee 
for life, and by making the remainder over dependent 
on the want of issue of the devisee for life (such most 
probably was his intention), how can such intent re- 
ceive effect, unless the devisee take an estate descendi- 
ble to his issue ? for it seems clear that the issue could 
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not take as purchasers by implication. See JWy 
Jjafieshorough v. For, Forrest, 262. Bodens v. Watson, 
Ambl. 478. See Cro. Eliz. 16, and Fearne's Essay, 
Ex. Dev. 325. But if the issue cannot take as pur- 
chasers, they can only take by the estates being trans- 
mi ssible, for which purpose the ancestor must take a 
descendible estate, and in thus making the particular in- 
tent give way to the manifest general intent, courts ol* 
justice do no more than the testator himself would 
• probably have done, had he been apprized that his ge- 
neral pur{)ose required him to give up his particular 
intent. But, in collecting the general purpose of the 
testator, the particular intent ic always regarded ; and 
if one can receive effect without prejudice to the other, 
it is certainly the duty of courts of justice to allow it 
to prevail : and, to such oonsideration, the decision of 
Bamjldd v. Popfiam, is referred by Lord Hardwicke, 
in Al/amon v. CHtherotc,.i Ves. 26; his Lordship con- 
ceiving the case not to have required that the express 
estate for life should be enlarged to an estate in tail 
male, in order to eflectuate the testator^s intention as to 
the male issue of the devisee for life, there being an 
express limitation in tail male to the devisee's first 
and other sons. 11ie circumstance of the testator's hav- 
ing limited an Cvstate in tail male to the first and other 
sons of the devisee for life, might, in the event which 
had happened, render it unnecessary to enlarge the 
estate of the devisee for life ; but the construction of a 
will is not to. vary with the events. Suppose, therefore, 
that the eldest son of the devisee had died in the life- 
time of the testator, the devise to him would have 
lapsed, and his issue male.w^ould consequently have 
been excluded from taking under the will. White v. 
W hite, 1 Bro. Ch. Rep. 219. See Ambrose v. Hodgson, 
Dough 340. Denn v. Bagshaw, 6 Term Rep. 512. But 
the limitation over was not to take effect while there 
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was issue of the devisee for life ; an intention which, 
with reference to the above possibility, could only re- 
ceive effect by enlarging the estate of the devisee for life. 
The case of Barnfield v. Popharn must, therefore, as it 
seems to me, be allowed lo be a decision against the 
general intent, in order to effectuate the particular. 
With respect to the authorities referred to by Mr. 
J. Powell, in the case of Lyddmgton v. Kime, I shall have 
occasion to consider them as instances, which restrain 
the enlargement of estates by implication, but which are 
not, at least direct, authorities against the proposition 
for which I am now contending, namely, that an estate, 
though expressly devised for life, may by implication be 
enlarged to an estate tail ; in support of which, see Latig- 
Icif V. Baldtvmf as stated by Lord C. Hardwicke, in 
AUamon v. Clitherow, i Ves. 26; and Robinson v. 
Robinson, 1 Burr. 44. But, though an estate expressly 
limited for life may, in order to effectuate the implied 
intent of the testator, in favour of the issue of the devi- 
see for life, be enlarged to an estate tail, it remains to 
consider, whether it can be enlarged, if the testator has 
not only limited the estate expressly for life, but super- 
added negative words, restrictive of the devisee taking 
a larger estate, as no longer, only, non aliter — Wedg- 
wood’s case. Backhouse v. WeMs, Cross v. Wadhold, are 
frequently referred to as authorities against the enlarge- 
ment of an estate for life, if negative words restrictive 
of a larger estate be superadded. Lord Hale, in his 
judgment in King v. Melling, i Vent. 231. .does certahily 
recognize Wedgwood'^ case, H. 13 Car. II. which was 
a demise to A. for life, and non aliter, and after his 
decease to the sons of his body ; in which case A. was 
held to take only an estate for life ; and according to 
Lord Hale, by reason of the words non aliter. The case 
is very shortly stated, but from such statement, it seems 
difficult to apply it as an authority to shew that the* 



6o 


A TREATISE OF EQUITY. [Book II; 

piiriicular intent shalk in respect of negative and re- 
strictive words, control the manifest general intent, for 
according to the reasoning of Lord Hardwicke, i Ves. 26. 
it does not appear that the general intent required that 
the estate for life should be* enlarged. The only ques- 
tion in*the case probably was. Whether such a limita- 
tion did not, by tlie positive rules of law, without 
resorting to the doctrine of implication, amount to an 
estate tall ? and, if it did not by force of some funda- 
mental rule of law amount to an estate tail, it seems to 
have been wholly unnecessary so to construe it, for the 
purpose of efiectuating the testator^s intent ; there being 
an express limitation to the sons of the devisee for life, 
by which they might have taken as purchasers. See 
Pierson v. Vickers, 5 East’s Rep. 548. Backhouse v. Wells, 
10 Mod. 181, was a devise ^to J. S. to have and to hold 
for the term of his natural life onlt/, without impeach- 
ment of waste, then to the issue male of his body, re- 
mainder to the heirs male of the body of that issue ; 
J. S. wasr held to take only an estate for life. This de- 
cision is frequently referred to the force of the word 
only; (see ,1 Eden’s R. 432.) but, whatever might be the 
Irue ground upon which the decision proceeded, it does 
not appear in any degree to affect the general rule 
which I have already stated ; namely, that the manifest 
general intent shall control the particular intent, how- 
ever expressly declared ; for the general intent was pro- 
vided for by the limitation to the issue, and the particular 
intfint was consistent with it : The doubt therefore was 
not, whether the particular intent was consistent with 
the general, *b\it whether the particular intent was con- 
sistent with the established rules of law ; and that it was 
allowed to prevail, must be referred to the limitation 
being to the issue male, and not to the heirs male : the 
word issue being sometimes a w ord of purchase, and 
sometimes of limitation, but the word heir being always 



Ch. III. § 2.] OF LIMITATION OF USES. 

a word of* limitation. If therefore the limitation over 
had been to the heirs male, instead of the issue male of 
the devisee for life, the operation of law would liave been 
too strong for the intention, notwithstanding the re- 
strictive and negative wowis used to declare it. See 
Shmv V. Wai/y 8 Mod. 253. Legate v. Sewell, 1 P.Wms. 
87. The next case referred to against the enlargement 
of an estate expressly limited for life, with negative 
words restrictive of the devisee taking large estate, is 
Goodliile, ex dem. Cms.s v. Wadhold, M. 19 G. 11 . C. B, 
cited in Robinson v. Robinson, 1 Burr. 45, which was a 
devise to the testator’s eldest son onli/ for life, and, in 
case of Aiilure of issucj* the estate to descend and come 
to his the testator's male children, the testator’s eldest 
son (vas held to take only an estate for life, because, 
being expressed to be given for life only, with negative 
words, it could not be enlarged by implication; and 
Lord Hale’s opinion, in the case of King v. Melling, and 
the determination in Backhome v. Wells, are said to have 
been relied on by the Court of Common Pleas. Having 
already considered how far the cases referred to by Lord 
Hale, and the decision in Backhome v. Wells, break in 
upon the general rule, that the particular intent shall, 
if inconsistent with, give way to the general intent : and 
having, I trust, shewn that there was no occasion in 
either of those cases to control the particular* in order 
to effectuate the general intent, I cannot but be sur- 
prised that a case so immediately within the rule, as the 
case of Cross v. Wadhold, should have ^ been deckled 
upon the authority of cases so distinguishable from it. 
The case of Cross y. Wadhold, so far as* it is stated, 
affords clear and direct evidence of the testator’s intent 
as to these points : 1st, That his eldest son should have 
only an estate for life ; 2dly, That the limitations to his 
the testator’s male children should not take effect until 
failure of issue of such eldest son ; and 3dly, I submit, 
That it affords a fair inference that the testator also 
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intended the issue of such eldest son to take after the 
death of such eldest son. To give effect to the words 
restricjtive of the son^s taking a larger estate, it was 
held he took only an estate for life. It may be material 
to consider how such constrviction bore upon the rest 
of tlie will. If the issue can be presumed to have been 
objects of the testator’s bounty, could they take any 
benefit under his will, consistently with such construc- 
tion, that the son took only an estate for life ? if they 
^ould, it must be by allowing them to take as purchasers; 
but there was no estate expressly limited to them, and, 
as already observed, an estate is never implied to issue 
us purchasers. Ijadj/ Jjaiteshorough v. Fox, Forrest. 262. 
Bodefis V. Watson, Ambl. 478. The son therefore by 
the decision taking only an estate for lif;^, the presumed 
intent of the testator as to tlj^e issue was necessarily dis- 
appointed, as they could not take through him, he not 
taking a descendible estate, nor as purchasers, there 
being no estate expressly limited to them. But further, 
the testator’s male children are not to take until failure 
of issue of the eldest son, how can this intent receive 
effect if tlui issue are excluded from taking as pur- 
c Jiasers, and the eldest son lias only an estate for life ? 
Can it receive effect as a contingent remainder? certainly 
not, Ibr it will not necessarily vest at the determination 
ol’ the ])i\rticular estate. Can it be supported as an 
executory devise? certainly not; for it is limited after 
an estate of freehold, and is besides too remote, as the 
eldest son’s issue might continue beyond a life or lives 
in being, and " twenty-one or more years afterwards. 
Thus it appears, that by too strict a regard to the par- 
ticular intent of the testator, not only the presumed 
general intent in favour of the issue was disappointed, 
but also the declared intent in favour of his other male 
children. I have now submitted the several observa- 
tions which occur to me on the cases which are thought 
to break in iijion the general rule that the particular 
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intent, however expressly declared, shall give way to 
the manifest general intent, a^nd shall conclude this dis- 
cussion by referring to Itohimon v. Robinson, i Burr. 
Rep. 38. and Denn v. Bagshaiv, 6 Term Rep. 512, where 
the cases are collected and considered. As to estates 
arising by implication in respect of a. charge, see B. 2. 
c. 3. s. 2. note (p). As to distinction between convey- 
ances operating by transmutation of possession, and 
conveyances that do not so operate, with reference to 
raising estates by implication, see Adams v. Savage, 2 L. 
Rayrn. 854, and Wills v. Palmer, 5 Burr, 2615. Sugd. 
Gilb, Uses, 35. 

2dly,With respect to the enlarging of estates, by allow- 
ing oftross remainders by implication, the cases referred 
to in the margin (8) are distinct authorities in support 
of such doctrine, subject, however, to the exception 
hereafter mentioned. It may, also be material' to ob- 
serve, that though cross remainders are favoured in the 
construction of a will as between two, they shall not be 
favoured between more than two, Phipard v. Mansfield, 
Cowp. 800. Perrif v. White, Cowp. 780. Wright v. 
Hulford, Cowp. 31, and cases there cited. 

3dly, An express devise may also be controlled by 
implication, as where the devise is to A. and his heirs, 
and if he die without heirs, then to one who is or may 
be the devisee’s heir at law, the devisee shall take only 
an estate tail, though the limitation be in /ee; for it ‘is 
impossible that the devisee should die without heir 
while the remainder-man, or his issue, continue, and 
therefore the first limitation to his heirs shall be re- 
strained in favour of the intent of the devisor. Webb v. 
Herring, Cro. Jac. 415. Chaddock v. Cowley, Cro. Jac. 
695. Uearne v. Allen, Cro. Car, 57. Brice v. Smith, 
Com. Rep. 539. Nottingham v. Jennings, 1 P.Wms. 23. 
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Tyte V. Wlf/es, Forrest, i. TUbur^h \\ Barhut, 2 Ves. 
89. Pkkei itig V. TowcrSy Ambl. 36)3. 1 Eden's R. 144. 

Brice V. Smit/t, 1 Willes R. 1. But quere, Whether the 
same construction would not prevail in a deed ? (see T. 
19 H. VI. 74. h.) See Lei^h v. Brace, 5 Mod. 268, 
Canoa^s case, 3 Lepn. 5. 

qthly. An estate devised may be revoked or destroyed 
by implication, as if tlj(‘ devisor do some act inconsis-^ 
lent with the ojxaatioii of the devise ; as where having 
devised in fee he grant the devisee a lease of the samii 
land, to commence after his, the devisors death. Coke 
V. Bullock, Cro. J. 49. or mortgage the lands devised 
in fee to the devisee ; IJarkness v. Bai/lcj/, Pre. Ch. 514 ; 
but see Baxfcrv. Ih/cr, 5 Ves. nmUPeach v. Philips, 
there cited; or do any act inconsistent witli the opera- 
tion of the devise. 80 also a change in the situation 
of the devisor will amount to a presumptive revocation 
of a devise of lands; as if a man having by his will de- 
vised tlie whole of his real estate, afterwards marry and 
have a child, this will operate as a presumptive revoca- 
tion of his will ; Sprag^^e v. Sione, Ambl, 721 , and Chris- 
lopher V. Clnislopher, there cited ; Jackson v. 1 Jar lock, 
Ambl. 487. Parsons v. Lanoe, Ambl. 537. ^YelHng- 
ton V. WeUinglon, 4 Burr. 2165. So though the child 
be a posthumous child ; Doc, dem. iMucashirc, v. 
Ijuncashire, 5 Term Rep. 49 ; but in such case the pre- 
sumption may, as in other cases of mere presumption, be 
reliutted by evidence; Brady v. Cubit, Dougl. 31 ; and 
quere, if all the above mentioned circumstances, namely, 
a prior disjtPsition of the wdiole real estate, marriage; 
and the birth of a child must not concur in order to 
raise the presumption ? See B. 4. p. 1. c.2. s. 4. note 
(A). As to revocations implied by operation of law, 
where the intent of the devisor does not appear to have 
required it, see Lord Lincoln a case. Show. P. C. 154. 
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Vave, V. Ilolford, 2 Vcs. J. 604, 3,Ves. 650, 4 Ves. 850. 

Lord Carrington v. Payne, 5 Ves. 404. 

Having considered the cases in which estates may ho 
raised, enlarged, controlled^ or destroyed by innilica- 
tion, 1 shall now endeavour to bring .together the lead- 
ing cases in which the doctrine of implication has not 
been allowed to prevail, for the purpose of raising an 
estate, or enlarging, controlling or destroying an estate 
devised. 

1st, If an estate be devised to a stranger after the 
death of testator’s wife,*she shall not have it by impli- 
cation. See Higliam v. Baker, Cro. Eliz. 16. Horton 
V. llorlon, Cro. Jt. 75. 

If an estate be devised to A. and the heirs male of 
his body, and if he die without issue of his body, re- 
mainder over; A, dies without issue male, having issue 
female : no estate will arise to such issue female by im- 
plication. Highamy. Baker, Cro. Eliz. 16. Moor, 124. 

Ijddy Ijancsboroiigh v. Fox, Forrest. 262. Bodem v. 

Watson, Ambl. 478. 

2d, When the devisee takes a particular estate of 
inheritance by express words in the will, such estate 
shall not be enlarged by implication. Turke v. French^ 
man. Dyer, 171. When express and distinct estates 
are limited to two or more, and their several and respec- 
tive issues, and for want of such issue, over, cross re- 
mainders shall not be implied, the words Several and 
respective being sufficient to sever the titles, Daven-^ 
port V. Oldis, 1 Atk. 579. Clatche^^ case. Dyer, 330. 

Perry v. White, Cowp. 777. Phipard v. Man f eld, 

Cowp. 800. Green v. Stephens, Ves. 12. 419. 


VOlv. 11. 


r 
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An estate expressly devised for life, shall not be en- 
larj^ed by implication, in respect of the devisee’s having 
the power to a]>point generally in fee, 4 Leon. 41. 
I'anitiifson v. i Salk. 240. a fortiori, such an 

estate will not be enlarged l:^ a limited power to appoint. 
Uc//cV. Sa/fingsfoite, i Mod. 189. 1 Salk. 240. 

An estate ( xpressly clevised for life, or in tail, shall 
not, as alre ady observed, be enlarged : in respect of the 
deviset;’s being charged with the payment of a sum in 
gross, see notr ( / ), B. 2. c.3. s. 2. 

3d, An estate devised to A.»and his heirs, shall not 
be controlled and cut down to an estate tail in respect 
of the words'" and if he die without ‘heirs, remainder 
to If ” if AL is a stranger ^^ho cannot be heir to A. See 
7 V^c V. W///es, Forrest. 1 . 

4th, An estate devised shall not by implication be 
revoked or destroyed by any charge consistent with the 
operation of such devise. Thorne v. Thorne , 1 Vern. 
182. I fa/e V. Dnneh, 4 Vern. 329. 1 Vern. 342. Nor 
by any change in the situation of the devisor, as mar- 
riage and the birth of a child, if the testator has not 
disposed of the whole of his estate. See Ihadj/ v. 
CnOit, Dough 31 . 

It is perhaps scarcely necessary to observe, that these 
observations, are confined to devises of real estate; in 
their principle they indeed extend to chattels and per- 
sonal estates, but from the difl'erent nature of the sub- 
ject, they are, in a few^ instances which will be noticed, 
differently affected by its application. 
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SECTION 111. 

So if iho intent of the testator may be col- 
lected out of his will, that he designed an 
e.state tail, though the word (body), which 
properly (/) creates an estate tail, is left out," 


(/) As the word lieii’s is gonerally necessary to create 
a fee, so the word body, or some otlier words of pro- 
creatfon, are iLCcessary in a deed or common law con- 
veyance, to create a fee tail*; but if there be both words 
of inheritance and of procreation, ascertaining the body 
out of which heirs shall issi\e, the w'ord body, though 
most properly descriptive of an estate tail, is not required 
even in a deed ; for the example that the St. of W. IT. 
])utteth, hath not these words de corpore, but words 
haaedibus, viz, cum aliquis dat terrain suam alicui viro 
ejus uxori, hatred! Inis deipsis viro inuliere pro- 
creatis.’ If lands be given to B, & lueredibus quos 
idem />. de prima uxore sua legitime procrearet, this 
is a good estate in special tail, albeit he hath no wife at 
tliat time, without the words de corpore ; so it is if lands 
be given to a man, and to his heirs which he shall beget 
of his wife, or to a man et haeredibus de^carne sua,* or 
to a man, ct haeredibus de se. In all these cases these 
be good estates tail, and yet the words de corpore arc 
omitted. Co. Lit. 20. h. But though words of pro- 
creation be necessary to create an estate tail in convey- 
ances at common law% yet the intent of the testator, if 
■plain and manifest, w ill supply them in a devise. Co. 
Lit. 9, 0 , 27, a. and even an estate limited in fee, as 

F 3 
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( 1 ) Bere$forfr% 

case, 7 Hep. 
41. King V. 
Mtlling, 1 
Ventr. 228, 
229, 231. 1 

Roll’s Ab. 835. 
pi. 3. 837. Co. 
Lit. 9, 27. 

3 Mod. 123. 

3 Lev. 70. 

(2) Newton V. 
Bemardine, 
Moor, 187. 
Sonday*s case, 

9 Rep. 128. 
Cozen^s case, 
Owen, 29. 
Pinhufy v. 
Eikin, 2 Vem. 1 
Hale in King v 
230. (3) 

Wms. 201. h 
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yet it is an estate tail (1 ). As if lands are 
devised to one, and if he dies before 
issue (k)t or not leaving issue (2), or not 
having a son (3), all these limitations create 
an estate tail.- And the meaning of the 
testator is to be spelt out by little hints (4), 
and no word to be rejected (/) which may 
.possibly be* made to stand (5) ; and there- 
fore a devise to a man and the heir of his 
body, though in the sin^lar number, is 

r66. 1 P. Wms. 563. (3) Byfield's case, cited by Lord 

. MeUingf i Ventris, 231. (4) Per Lord Hal^, 1 Ventr. 

Blamford v. Blamfoi'd, 3 Buis. 103. Barker v. Giles, 2 P. 

'aws V. Ham, 3 Atk. 524. 1 Ves. •14. 


* 

to A and his heirs, may be, as already observed, con- 
trolled and cut down to an estate tail, if the limitation 
over for want of an heir be to one who might be the 
heir of A. See the cases referred to, p. 66. 

* (A:) The word issue, in a will, is either a word of pur- 
chase or of limitation, as will best answer the intention 
of the testator, though in the case of a deed it is uni- 
versally taken as a word of purchase ; Roe v, Collis, 4 
Term Rep. 299. 

(/) If the words be so inconsistent that they cannot 
possibly staiid or be reconciled, those words shall be 
rejected which are least consistent with the general 
intention of the testator. Hawes v. Haioes, 3 Atk. 
524. 1 Ves. 14. Perkins v. Bayntun, 1 Bro. Ch. Rep. 
118. Doe V. Aplyn, 4 Term Rep. 88. see note (e) B. 2* 
c. 3. s. 2, 



69 


Ch. IIi; § 3.] OF LIMITATION OF USES. 

an estate tail (m). For heir is nomen ope- 
rativum & collectivum (w), and chiefly in 
a will, shall be taken in its full extent, 
and then it reaches •the most remote heir 
of the body (6). So also a devise to a-man, 
and the children or issue of his body, is an 
estate tail (7), if he had none at the time to 
take jointly with him ( 0 ). 

230. Richards v, Ld. Bergavenni/, 2 Vem. 324. Millar v. 

binson’s Gavelkind, 96. Trollop v. Trollop^ Ambl. 453. 

Con. Rem. 140. case, 6 Rep. 17. 

(m) Unless there be words of inheritance superadded 
so as to bring the devise within the reason of Archer^ 
case. See Fearne’s Cont. Rem. 140. 3d ed. 

(w) The word issue is also nomen collectivum, and 
takes in all issues to the utmost extent of the family 
equally with the word heirs of the body. Per Jus. 
Rainsfbrd, Warman v. Seaman, Finch’s Rep. 282. 

(0) It appears to have been formerly held, that a 
devise to one and his issue would give a joint estate to 
the ancestor and his issue, if he had issue living at the 
time; but as Lord Hardwicke observed, that determi- 
nation was before it was fully settled, that the word 
issue was as proper a word of limitation as heirs of jthe 
body." Lamply v. Blower, 3 Atk. 397. 


(6) Clark v. 
Dcry, Cro. 

Eliz. 313. 

1 Buis. 221. 

1 Rolfs Ab. 
836. Bur- 
/n/*s case, 
cited 1 Ventr. 
Seagrove, Ro- 
(7) Feame’s 
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SECTION IV. 


And whensoever the ancestor by any gift 
or conveyance takes an estate for life, and 
after in the same gift or conveyance a limi- 
tation is made to his heirs, in fee or in tail, 
the heirs shall not be purchasers (jp) ; and 

(p) This rule, which in substance ts to be found in 
numberless cases, is from itts being more particularly and 
formally drawn out and stated in Shellp*s case, generally 
described as the rule in Shelly^s case. It might reason- 
ably be expected, that a rule of so great antiquity, and 
of so frequent and important application, had been 
long since defined with too much precision, to allow of 
any difference of opinion amongst the learned in the 
profession, as to its nature and extent. Its existence is 
admitted, and so far as respects limitations of legal 
estates ^in conveyances by deed, its prescriptive claim 
to control seems established ; nor is there any differ- 
ence of opinion as to its giving way to more prevalent 
principles of construction in marriage articles, but its 
ailthoritative , controlling force in the construction of 
wills has led to a controversy, in which we find the 
most profound abilities anxiously and strenuously op- 
posed. It would lead much beyond the province of a 
note, to state even the substance of the several deci- 
sions and opinions with which the profession have been 
favoured upon this very interesting point ; I shall there- 
fore beg to refer to the opinions themselves : Pemn v. 
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no difference where the Jaw creates the 
estate for life, and when the party (1), or <^) 

? r J V Mitford, . 

1 Ventr. 372. 

Blake, Dougl. Rep. 329, ki a note ; Mr. Jus. Black- 
stone^s Argument ; Hargrave’s Law Tracts, . 489 ; 

Fearne’s Essay Cont. Rem. 4th edit. ; Mr. Hargrave’s 
Observations concerning the Rule in Shelly'i case, 551 ; 

Mr. Butler’s note, Co. Lit. 376 ; Ambrose v. Hodgson, 

Dougl. 323 ; Jo 7 ies v. Morgan, i Bro. Ch. Rep. 218 ; , 
and content myself with enumerating the cases in which 
the rule has not obtained, and observing upon the 
several points which must concur to render it appli- 
cable. The cases in which the rule has not obtained, 
are brought toother by Sir W. Blackstone, and re- 
duced to the following four heads : 

1st. Where no estate at aU> or (which is the same 
thing in the idea of our ancient law) where no estate 
of freehold is devised to the ancestor, here the heirs 
cannot take by descent, because the ancestor never 
had in him any descendible estate. And this must 
always be the case where the ancestor is dead at the 
time of the devise, as in the known case of John de 
Mandevitle, Co. Lit. 26, the heir then taking a vested 
estate by purchase. It is also the same if th*e ances- 
tor be living, and has no sort of estate devised to him, 
only that tihen the estate of the heir is contingent, 
because nemo est hmres viventis. And if the ances- 
tor has only the devise of a chattel-interest, with a sub- 
sequent estate to his heirs, the heirs must likewise take 
as purchasers, or not take at all: for, if between the 
term of the ancestor and the estate to his heirs there 
is no vested freehold remainder, the heirs can only 
take by way of executory devise, which, ex vi termini, 
implies an estate not executed in the ancestor ; or if 

F 4 
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where there is intervening estate (q) 
especially if not of freehold. And as 

there be any such vested estate of freehold interposed 
between the ancestor’s term and the contingent re- 
mainder to his heirs, that contingent remainder is sup- 
ported entirely by the interposed estate, and does not 
derive its being, or any degree of assistance from the 
^ chattel estate of the ancestor. That the rule does not 
apply to this class of cases, is evidently referrible to 
the ancestor’s not taking an estate of freehold, upon 
which word taking, it may be 9roper to observe that 
it seems immaterial, with respect to the general rule, 
whether the ancestor take the freehold by express 
limitation or by implication^ v. Mitford, i Vent. 

372. Wills v. Palmer,^ Burr. 2615. Or whether he 
take it by the same instrument. See Sugd. Gilb. 
Uses, 36. 

2d, The next case is, where no estate of inheritance 
is devised to the heir, as in the case of White and 
Collins, Com. Rep. 289. There the devise was to 
Frank Mildmay for life, with a power of jointuring, and 
after his death (and jointure, if any be) to the heir male 
of his body lawfully begotten, during the term of his 
natural life, remainder over. Common sense will here 
tell us, that when no estate of inheritance is devised to 
th^ heir male of the body, he cannot take by descent 
as heir. 


3d, The third case is, where some words of expla- 
nation are annexed by the devisor himself to the word 
heirs in the will, whereby he discovers a consciousness 
distrust, or apprehension that he may have used the 
word improperly, and not in its legal meaning; and 
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ancestor and heir are corelative as to in- 
heritance, so are testlator and executor as 


therefore he in a mannei^ retracts it, he corrects the 
inaccuracy of his own phrase, and tells every reader 
of his will how he would have it understood. Thus 
in BurchelmA Durdant (a Vent. 311. Garth. 154.) the 
devise was in trust for Robert Durdsmt for life, and 
after his decease to the heirs male of his body now 
living as if the testator had said, I do not mean a 
perpetual succession in the male line of Robert Durdant, 
which perhaps may b^ the legal sense of heirs male of 
his b^y, but I mean by that expression, only such of 
his sons as are &t present born and known to me ; and 
accordingly the Court held* that George Durdant, the 
son of Robert, and living when the will was made, 
should take the estate as a purchaser ; so in Lisle and 
Gray (2 Lev. 223.) the words were to Edward for 
life, remainder to his 1st, 2d, 3d, and fourth sons in tail 
male, and so to all and every other the heirs male of the 
body of Edward.” Which words arid so ” (together 
with the manifest reason of the thing) plainly showed 
that the other heirs male of the body ” in the subse- 
quent clause of the will, were to be understood jas the 
1st, 2d, 3d, and 4th sons” were to be understood in 
the preceding. And in Lowe and Davis (Lord Raym. 
1561.) when the testator had first devised in a loose 
unguarded manner to ''his son Benjamin^ and his heirs 
lawfully to be begotten,'^ he immediately^ recollected 
himself, and adds by way of explanation, " that is to 
say, to his 1st, 2d, 3d, and every other son and sons 
successively, lawfully to be begotten of the body of the 
said Benjamin,” &c. This devise to the heirs thus 
explained was held to be by way of purchase ; so in 
the ease o{ Doe, on dem. of Long v. Laming, (2 Burr. 
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(a) Co. lit. 54. to chattels ( 2 ) ; and therefore a remainder 
Office of Exe- of a term to the executor vests m the tes- 

cutor, 300. 


1100.) the devise was of gavelkind lands to Ann 
Cornish and the heirs of her body begotten, as well 
female as male, to take as tenants in common.” Now 
since gavelkind lands cannot descend to heirs female 
as well as males (as is expressly declared by the statute 
•de prserog. regis, 17 Ed. II. c. 16.) nor can heirs as such 
be tenants in common, but coparceners; it is clear that 
by the words heirs of the body (thus explained by the 
words female as well as male, anVl to take as tenants in 
common) the devisor could only mean the children of 
Ann Cornish. 

4th, The last case wherein heirs of the body have, 
been held to be words of purchase, is where the testator 
hath superadded fresh limitations, and grafted other 
words of inheritance upon the heirs to whom he gives 
the estate ; whereby it appears, that those heirs were 
meant by the testator to be the root of a new inheritance, 
•the stock of a new descent, and were not considered 
merely as branches derived from their own progenitor. 
Where the heir is thus himself made an ancestor, it is 
plain that the denomination of heir of the body was 
merely descriptive of the person intended to take, and 
means no more than " snch son or daughter of the 
teAant for lif& as shall also be heir of his body.” The 
cases of Lisle v. Gray, Lowe v. Davis, and Long v. Laming, 
fall under tins head as well as the other, these having 
also words of limitation superadded to the word heirs, 
as well as the explanatory words I before took notice 
of. Thus, too, in Chedt v. Day, (which as Lord Ray- 
mond observes, Fitz. 24. Fortesc. 77, is the true name 
of the case- usually called C/erA; V. Day) iht devise, as 
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tat6r(r). Nor will the intention, though 
in express words, controul the operation of 


there cited from the roll, was to my daughter Rose, 
for life ; and if she marry after my death, and have any 
heirs lawfully begotten, I will that her heir shall have 
the lands after my daughter’s death, and the heirs of 
such heir.” So likewise Archer^ ^ case, •! Rep. 66, is, 
to the right and next heir of Robert Archer, (the* 
tenant for life and to the heirs of his body lawfully 
begotten for ever.” And the case of Backhouse v. 
Wells, cited in 2 P. Wms. 476, is, from and after the 
deceage of the tenant for life, to the issue male of his 
body, and to the heir male of such issue male.^’ It 
may be material to remark,* that there is another class 
of cases, in which the rule in Shelly'^ case appears 
not to have obtained, namely, where from the differ- 
ent qualities of the estates limited to the ancestor and 
his heirs, (as where a legal estate is limited to the an- 
cestor, and an equitable or trust estate to the heirs, 
or an equitable or trust estate to the ancestor, and a 
legal estate to the heir) they will not unite and incor- 
porate, so as to vest the subsequent limitation iit the 
ancestor; Tippiu v. Cosin, Carth. 272; LadymJones v. 
L. Say and Seale, 8 Vin. Abr. 262. c. 19. Before I 
conclude this note, it may be proper to notice, that the 
rule requires the limitations to the ancestor and heir 
to be in the same gift or conveyance ; so that if there 

be a limitation to a man’s heirs in a deed, and he after- 

* 

wards, by other means, becomes seised of the freehold, 
in this case the two estates will not be united in him ; 
Moor V. Parker, Lord Raym. 37. So if there be tenant 
for life, and afterwards the reversion, by some other 
conveyance, be limited to his heirs, such limitation will 
not be executed in him ; Skin. 559. 4 Mod. 319 ; Clifton 
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the law upon the words expressed (s) ; as 
where the ancestor has an estate for life 

V. Jackson, 2 Vern. 486 ; Kty v. Gamble, T. Jones^ 124 ; 
Snow V. Cutler, 1. Lev. 135; Raym. 162. But if an 
estate be limited to one for life, by deed, and there be 
afterwards a limitation in his life-time to the heirs 
of his body, under an execution of a power of appoint- 
»ment conferred by the same deed, as a limitation to 
the use of A, for life, and after his decease, to such 
uses as B. shall appoint, who afterwards, in A/& life, 
appoints to the use of the right heirs of - 4 . it does 
appear to have been judicially determined that the 
limitations cannot unite, but, the latter limitation 
operates by way of contingent remainder to the heir ; 
Mr. Butler, however, inclines to think the limitations 
will unite. See Co. Litt. 299, b. note (1). But Mr. 
Fearne conceives that the objections which affect Mr. 
Butler's mind, are capable of being obviated by an at- 
tentive consideration of the principles on which the 
question turns. By the terms of the rule, " mediately 
or immediately," the intervention of another estate be- 
tween the limitations to the ancestor and his heirs, does 
not prevent the subsequent limitation from vesting in 
the ancestor. See Colsoti v. Colson, 2 Atk. 247. But 
upon this point a very material consideration occurs. 
If the subsequent limitation to the heirs, &c. vesting in 
the ancestor,^ where he takes a preceding estate of free- 
hold by the same conveyance, were absolutely to merge 
the particular estate of freehold, it would follow, that 
where the limitations intervening between the preced- 
ing freehold, and such subsequent limitation to the 
heirs, 8^. are contingent, their union would destroy the 
intervening limitation; therefore the two limitations 
are united and executed in the ancestor only, until such 
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given to him expressly, 9 . limitation after 
to his heirs, or to the heirs male of his 

time as the intervening limitations become vested, and 
then open, and become separated, in order to admit 
such intervening limitations, as they arise. Thus, where 
there was a limitation to baron and feme, for their lives, 
remainder to the first and other sons of the marriage 
successively, in tail ; remainder to the heirs male of the 
bodies of the baron and feme ; the Court resolved, that 
it was an estate tail executed in the baron and feme, 
submodo; that is, so as not to merge the estates for 
life absolutely, but executed only till the birth of the 
first spn ; and that then the estates should become 
divided, by operation of law, and the baron and feme 
become tenants for their lives, with remainder to their 
first and other sons, remainder to the baron and feme, 
in tail. Upon which distinction it has been held, that 
if the intervening limitation be merely contingent, and 
the contingency does not happen, though it possibly 
might have happened during the particular estate, the 
widow would be dowable ; Hooker v. Hooker, Rep. 
Temp. Hardw. 13. But if such intervening limitations 
were vested by the contingency happening or vested in 
their creation, the widow would not be dowable. Dun- 
combe V. Duncombe, 3 Lev. 437. 

(5) I have, in the above note (p), referred to t^e 
difference where the intervening estate i& vested, and 
where a contingent limitation. 

(r) This point appears to have been admitted in 
Dyer, 309. Yelv. 85. But see Sparke v. Sparke, Moor, 
666, contra. See also Crawmr’s case, 2 Leon. 6. 3. 
Leon. 20. 
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( 3 ) Archer's 
case, i Rep. 
66 . 
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body, puts the estate of inheritance in him- 
self ; otherwise, perhaps, of heir male only 
in the singular number, especially if there 
be words of limitation after it (3). And 
though there be a difference in words, when 
the land of freehold is devised to one for 
life, the remainder to his heirs, mediately 
or immediately ; and where a term is so 
devised, the difference is in words only, 
for the testator^s meaning is the same, 
&c. (<). 

(s) See Mr. Hargrave’s observations on the rule in 
Shelly’s case, and Mr. Feame’s Essay Cont. Rem. 
300, 301. 

(t) In the case of Peacock v. Spooner, 2 Vem. 195, 
the words heirs of the body were allowed, in the assign- 
ment of a term, to prevail as words of purchase, not- 
withstanding a prior limitation to the ancestor for life. 
So also in Daffomey. Goodman, 2 Vern. 362. But the 
authority of these cases is materially shaken^ and is 
only attended to in cases exactly the same in spede. 
Webb V. Webb, 1 P. Wms. 132 ; Garth v. Baldwin, 2 
Ves. 660. It may, therefore, be stated as a general 
ryle, that whatever words would, in the disposition of 
real estate, ^ve an express estate tail, or such estate by 
implication, will, in the disposition of a chattel real or 
personalty, carry the whole interest; Webb v. Webb, 
1 P. Wms. 131 ; Seak v. Seale, 1 P. Wms. 289; Atkinson 
V. Hutchinson, 3 P. Wms. 259 ; Hod v. DicMnsoti, 8 Vin. 
Ab. 451. pi.. «5; Fereysy. Bobertson, Bunb. 301; But- 
terfield v. Butterfield, 3 Ves. 133, 154 ; Saltern v. Saltern, 
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a Atk. 376 ; Earl of Chatham v, TothiU, 6 Bro. P. C. 
450 ; Garth v. Baldwin, 9 Ves. 660,, are authorities 
in which words which would have passed an express 
estate tail, have been held to give an absolute interest 
in a chattel or personalty : And Butford v. Lee, 2 
Freem. iio. Anon. 2 Freem. 287; Greew v. Bod. Fitz- 
gib. 68, are direct authorities to shew that the same 
construction applies to words which create an estate 
tail by implication only. See Feame’s Essay Ex. Dev. 
362. et seq. But, though such be the general rule, it^ 
shall not prevail, if, from any expression in the will, 
the testator appear to have intended the heirs or issue 
to take by purchase ; Warman v. Seaman, Finch’s Rep. 
279 ; Clare v. Clare, Forrest. 21 ; Hodgson v. Bussey, 
2 Atk‘. 89 ; Doe V. Lyde, 1 Term Rep. 593. See also 
Beauckrk v. Dormer, 2 Atk. 312 ; Knight v. Ellk, 
2 Bro. Ch. Rep. 570. 


SECTION V. 

V 

There ought also to be one universal rule 
of property in the realm, the same in Chan- 
cery (1) as at common law («). And theije- £e, 

^ 3 Ch. Ca. 48. 

D. of Marlborough v. L* Godolphin, 1 Eden’s Rep, 404. Heath v. Heath, 
2 Eden’s Rep. 330. . 

(«) And therefore limitations of estates, whether by 
way of trust, or by estate executed at common law, 
are to be governed by the same rule. See b. i. c. 6. 
s. 7, 8, and the cases there referred to. 
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fore the rules to prevent perpetuities (a’) arc 
the policy of the kingdom, and must take 

(x) A perpetuity is where, though all who have in- 
terest should join in a conveyance, they could not bar 
or pass the estate; 'Wmhboum v. Dovm, i Ch. Ca. 213. 
See also Thke of 'Sorfoll^s case, 3 Ch. Ca. 35. Barlow 
v. Salter, 1 7 Vez. 479. Various have been the attempts 
to establish perpetuities, by controlling the exercise of 
that right of alienation which is inseparable from the 
estate of a tenant in tail. The chief of them are brought 
together by Mr. Knowler, in tlje case of Taylor, on 
dem. of AtMm v. Horde, 1 Burr. 84, who observes, 
that the power to suffer a common recovery is a* privi- 
lege inseparably incident tp an estate tail. It is a 
potestas alienandi, which is not restrained by the sta- 
tute de donis, and has been so considered ever since 
TaUarunii case (12 £. IV. 14, b. pi. 16.): and this 
power to suffer a common recovery cannot be restrained 
by condition, limitation, custom, recognizance, statute, 
or covenant, ist. That it cannot be restrained by con- 
dition, appears by Co. Litt. 223, 224, and Sonday’s case, 
9 Rep. 128. But this doctrine does not extend to a 
feoffinent, a fine at common law or any other aliena- 
tion, which works a discontinuance, and is therefore 
considered in the law as tortious; a proviso, therefore, 
restrictive of such mode of alienation, may be annexed 
to,an estate tail, either as a condition to determine the 
estate and gif e the donor and his heirs a right of re- 
entry, or l)y way of limitation, to make the estate 
of the tenant in tail cease, and the lands remain over 
to a third person. See Mr. Butler’s note (i), Co. 
litt. 223, b. Pearce V. Win, 1 Ventr. 321. 2dly, That 
it cannot be restrained by limitation, appears by Cro. 
Jac. 696, Foy v. Hinde, and by Sonday's ease. 3dly,^ 



01 . 111 . § 5 ] OF LIMITATION OF USES. 8i 

place in . a court of eqpity as * well, as , in 
courts of law (2) ; and it is an undeniable ( 2 ) Buketf 
reason against any settlement : so that there 
can be no such thing as a perpetual limita- 
tion of a freehold, And if there be a de- 
vise over to a charity, in case he go about 
to alien, it will not avail, or make the con- 
dition good (3). However, where the will Company 
is directory, there ought to be a strict set- V. Christ's Hos-‘ 
tlement made (4), and the intent followed, ^ 
as far as the rules of law will permit (y). 

herUon, \ Vern. 

738, 1 P. Wms. 332. Gilb. Uses, 77. 


That it cannot be restrained by custom, appears by the 
case of Taylor V. Shaw, Carter 6 and 22. 4thly, That 
it cannot be restrained by recognizance or statute, 
appears by Poole s case, cited in Moore, 810. fithly. 
That it cannot be restrained by covenant, appears by 
the case of Collins y. Plumer, 1 P. Wms. 104. 6thly, 
That an, attempt to suffer a common recovery cannot be 
restrained, appears by Corbet's case, 1 Rep. 83. Mild- 
may's case, 6 Rep. 40. Pierce v. Win, 1 Vehtr. 321. 
And 7thly, That a conclusion or agreement to suffer a 
common recovery cannot be restrained, appears by 
Mary Partington's case, 10 Rep. 35. See Woodford v. 
Thelluson, 4 Ves. 227, &c. in which the subject is most 
elaborately discussed. 

{y) In the case referred to, the limitation was de- 
creed to be to the first son unborn, in tail ; whereas, if 
the limitation had been so framed,, as to suspend the 
light of alienation of the estate, so long as . the law 

VOL. II. G 
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(5) Co. Litt. 
25, a. 


(6) Duke of 
Norfolk's case, 
1 Vern. 1(>4. 


Nor can a devise direct an inheritance to 
descend against the rules of law (5), as to 
the heirs male in fee ; for what could not 
be made valid by any “^ct executed in his 
life-time, cannot be good in a devise ; and 
therefore a term limited to a man and his 
heirs shall go to the executors (6). So a 
will in Dutch or Latin, or any other lan- 
guage, respecting lands in England, must 
be so framed, as to pass the estate {z) ac- 


would allow, the limitation might have been made de- 
pendent on such unborn son attaining twenty-one ; and 
in the case of Vaughan, v. Burslem, 3 Bro. Ch. R. 101. 
Lord Thurlow, C. observed, that he knew no instance 
in which the conveyance had been carried to the ut- 
most extent of what the law might do. But see Gotoer 
V. Grosvenor, Bard. 54. D, of Newcastle v. Countess of 
Lincoln, 3 Ves. jun. 387. Carr v. jB. of Erroll, 14 Ves. 
478. As to the general question. What estate a child 
must take under a limitation to him before his birth ? 
see Godolphin v. Godolphin, 1 Ves. 21. Hucks v. Hacks, 
2 Ves. 568. Chapman Y, Brown, 3 Burr. 1626. Fearne’s 
Essay Ex, Dev. 391, 392. 

(z) Nor will the circumstance of the will being made 
ab«)ad, if of lands in England, make any difference; 
for being of lands in England, if they pass by will, 
they must phss by such a will, and so authenticated 
and attested, as the laws of England require. Coppin 
V, Coppin, 2 P. Wms. 293. The law of the place in 
which the disposition of it happens to be made, being 
in this particular controlled ratione rei sitae. See B. 5* 
c. 1 . s. 2 . 
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cording to the rules of our law (7) ; for a 
will or other act of the party cannot rule 
the law, but the law rules them. 


SECTION VI. 

But so long as it may be made consistent 
with the rules of law,’ the devise shall not 
be impeached. And therefore, although a 
freehold cannot be granted in future, by a 
conveyance (a) in his lifetime ; yet where a 

(a) This must be understood by conveyance at com- 
mon law; for though, by conveyance at common law, 
the freehold necessarily passes out of the grantor, and 
therefore requires some person in being, in whom it 
can immediately vest; yet such necessity does not 
exist in cases of conveyances, under the statute of 
uses, trusts in equity, or grants of rents de novo ; for 
in neither of these cases is the freehold for an insteht 
in abeyance. For, as to conveyances under the statute 
of uses, till there is some person in being in whom the 
use can vest, the possession is not altered, but conti- 
nues in thefeoffer and his heirs; Qo. Litt. 23. (unless 
the feo£fer has expressly limited to himself a less estate, 
in which case the limitations over for want of a pre- 
ceding freehold would be void. Rowley v. Holland, 

G 2 
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( 7 ) Bovey v. 
Smith, 1 Vein. 
85 
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man in his will gives a future estate to arise 
upon a contingency, and does not part with 
the fee at present, but retains it, this is not 
against law (h). Fort by the common law. 


^ Eq. Ca. Ab. 753. See also Fearne^s Cont. Rem. 4th. 
€cl. 50, 51 .) As to executory trusts, the legal estate 
• immediately vests and continues in the trustee : and as 
to rents de novo, the tenant continues in possession of 
the land out of which they issue. Gilb, Uses, 193. 
Sugd. Ed. However, it is to be*^observed, that in cases 
of wills, uses, and trusts, if it be inconsistent with the 
estate, expressly declared,, that the freehold should 
remain with the party, aS* if he has a term of years 
expressly given him, the law will not give him by 
implication an estate of freehold. Adams v. Savage, 
2 Salk. 679, Rav)ley v. Holland, 2 Eq. Ca. Ab. 753. 
Fearne’s Cont. Rem. 31. Mr. Butler's note (2), Co. 
Litt. 216. 

(b) Such a disposition of lands is termed an execu- 
tory devise, which Mr. Fearne defines to be strictly a 
limitation of a future estate, or interest in lands or 
chattels, (though in^ the case of chattels, it is more 
properly an executory bequest,) which the law admits 
in the case of a will, though contrary to the rules of 
lifkiitation in. conveyances at common law. Essay on 
Executory Devises, 298. An executory devise differs 
from a reiAainder in three very material points. 1st, 
It needs not any particular estate to support it. 2d, 
By it a fee simple, or other less estate, may be limited 
after a fee simple. 3d. By this means a remainder 
may be limited of a chattel interest, after a, particular 
estate for life created in the same. To which may be 
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one might devise that his executor should 
sell his land, and in such case the vendee 


added a fourth distinction, that after an executory 
devise, all other subsequent limitations are also execu- 
tory; whereas a remainder may be vested after a con- 
tingent remainder, if such contingent limitation , do not 
carry the whole fee. 

1 . The first case happens,’" says Sir W. Blackstone, 

when a man devises a future estate to arise upon a 
contingency, and till '•that contingency happens, does 
not dispose of the fee simple, but leaves it to descend 
to his heir at law ; as if one devises land to a feme sole 
and her heirs upon her day of marriage, here is in 
effect a contingent remainder, without any particular 
estate to support it, a freehold commencing in futuro. 
This limitation, though it would be void in a deed, yet 
it is good in a will by way of executory devise. For 
since by a devise a freehold may pass without corporeal 
tradition or livery of seisin, (as it must do if it passes 
at all), therefore it may commence in futuro, because 
the principal reason why it cannot commence in futuro 
in other cases is the necessity of actual seisin, which 
always operates in praesenti. And since it may thus 
commence in futuro, there is no need of a particular 
estate to support it, the oulyuse of which is to make 
the remainder by its unity with the particular estate a 
present interest.” 

• 2. " By executory devise, a fee or other less estate 
may be limited after a fee ; and this happens where a 
devisor devises his whole estate in fee : but limits a 
remainder thereon, to commence on a future contin- 
gency, as if a man devises land to A. and his heirs, 

G 3 
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is in by the will,, and the fee descends to 
(1) Scatterzoood the heir in the mean time (1) ; and of the 
sai^fgg/ same nature with these are springing uses (c). 

but if he die before twenty-one, then to B. and his 
heirs ; this remainder, though void in a deed, is good by 
way of executory devise/’ 

3. ** By executory devise, a term of years may be 
given to one man for his life, and afterwards limited 
over in remainder to another, which could not be done 
by deed. For by law, the first grant of it to a man for 
life was' a total disposition of the whole term, a life 
estate being esteemed of a higher and larger 'nature 
than any term of years;” 2,Bla. Com. 173. 

It is observable that tl\e learned commentator in the 
above illustrations of the nature of the first and second 
kinds of executory devises, states them to be Ijmitja- 
tions which could not take effect by deed, without 
distinguishing deeds which . operate by the rules of tiie 
common law, from such as operate by way of use, an 
omission the more remarkable, as he afterwards ob- 
serves, that the indulgence allowed to executory de- 
vises, When devises by will were again introduced, was 
adopted from the favourable construction allowed to 
declarations of uses, 2 Bla. Com. 334. With respect 
tot his observation, that after the limitation of a term 
to one for life no remainder could be limited over by 
deed, it seems material to remark that even in a deed 
such limitation over will be good, if by way of trust. 
See B. 1. c. 4. s. 2. note (/), Fearne’s Ex, Dev* 304, 

407- 

(c) A springing use is an use limited to arise upon 
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But as for springing uses, like executory 
devises, they are either present or future. 

some particular contingency ; it differs from a contin- 
gent remainder, 1st, That though there must be a 
preceding vested estate, yet a preceding particular 
estate of freehold is not necessary to support it. It 
differs from' an executory devise in this, that there 
must be a person seised to such use when the contin-^ 
gency happens, or it cannot be executed by the statute; 
therefore if the cestui que use in tail^ by discontinuance, 
or the feoffee to usqs, or the person out of whose 
seisin, the use is to be served by alienation or otherwise, 
destroy his estate or his possibility, the use is destroyed 
for ever, i Rep. 134. Cr(^ Eliz, 439. Whereas by an 
executory devise the freehold itself is transferred, 
and there needs no person to be seised to execute an 
estate in the devisee. Gilb. Uses, 127. 2dly, It fur- 
ther differs from a remainder, as no remainder can be 
Iknited by the act of the party upon or after a fee. 
Co. Litt. 18. Whereas a fee may be limited determin- 
able upon a contingent event by way of shifting use. 
Bro. Feoffment al. Uses. Stat. 6 Ed. VI. 1 Rolfs Ab. 
415. Lloyd V. Carew, Pre. Ch. 71. Show. P. C. 137. 
Pells V. Browne, Cro. Ja. 590. Sanders on Ufles, 187, 
& seq. A remainder being a remnant of an estate 
in lands or tenements expectant on a particular estate, 
created together with the same, at the same time 
must wait for, and only takes effect on the regular 
expiration and determination of . the particular estate, 
it cannot be so limited as to defeat or abridge the par- 
ticular estate. Fearne’s Cont. Rem. 9. 8c seq. But- 
ler's note (1), Co. Litt. 203, b. But a preceding parti- 
cular estate may be abridged and .determined by way 
of secondary use, as if the limitation be to A, for life 

G 4* 
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If present, the party must be in esse & 
capax at the time ; for it shall take effect 


iti tail or in fee, provided, tlbat where C. returns from 
Rome it shall theneeforth remain to the use of B. in 
fee. Butler's note (i), Co. Litt. 203, b. Mr. Saunders, 
however, submits, that a difference should be made 
between those. cases where the grantor only parts in 
•the first instance with an estate less than the fee, such 
as a plain gift in tail, or lease for life ; and those where 
the grantor departs with the whole fee, thereby trans- 
ferring a seisin to the grantee, ‘to serve uses limited 
to create particular estates, such as a fpoffment in fee, 
to the use of B, in tail, or for life, pr(yoided, wfien C. 
returns from Rome, it shalf then be to the use of C. 
For in the former case, in order to make the estate 
cease before its regularly and legally appointed period, 
and go over to another, there should be regular words 
of limitation, expressive of the intention of the parties, 
in which case the remainder is said to take effect by 
way of conditional limitation. The words of limita- 
tion, are, so long, while, or until : when these words 
are used, then immediately upon the contingencies 
happening, the estate of the grantee ceases, and the 
next subsequent estate vests; but if mere words of 
condition then the estate limited upon such condition, 
to go to a third person, will be void as a remainder, 
an8 as a conditional limitation. These words of con- 
dition are generally upon condition so that, or pro-^ 
vided.* Therefore if a lease for life is made upon con- 
dition, that if a stranger pay the lessor 20 Z. then im- 
mediately the land shall remain to the stranger. This, 
as a coriditipn to give the stranger entry, is void, being 
an abridgment of the ' particular estate ; there being 
also express words of condition, it cannot enure as a 
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According to the intent, ocnot at all. As a 
feoffment to the right heirs of B. is not 
good as to a springing use ; because it is 
by way of present limitation, et non est 
_ haeres viventis : Otherwise if it were future. 


conditional limitation; and as a springing use it can 
never arise, for to create a springing use there must , 
be a sufficient seisin in some one to serve it when it 
comes in esse ; but here there is no seisin to serve the 
shifting use, for the lessee has only a seisin to serve the 
use implied to himself, and when his estate for life is 
determined the seisin to serve the uses is determined 
also. But if a feoffment had been made in fee to the 
use of A. for life, and if B. do such a thing, then to 
the use of B. in fee, the use to B, will take effect in 
abridgment of the estate for life of A. Saunders on Uses, 
183, 184. 3d, An executory or springing use differs 
from a contingent remainder in this further particular, 
that as cestui que use for life cannot as such be. seised 
to the use, but the seisin to serve it when it comes in 
esse, must be independent of such estate for life, the 
cestui que use for life cannot by forfeiture of his life 
estate wholly destroy the contingent springing use. 
See Chudkigh's case, 1 Rep. (but quere, whether the 
person seised must not enter to restore the use ? See 
Saunders on Uses, 224, 225. Fearne’^ Essay Cen. 
Rem. 220, et seq.) Whereas a contingent remainder, 
unless protected by a general trust, or* by trustees 
interposed for the purpose of preserving it, or by an 
intervening vested remainder, may be defeated by 
tenant for life, by feoffment, fine or recovery, but not 
by an innocent conveyance, as lease and release, bargain 
and sale, or condition to stand seised. Gilb.R. 235. 
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as to the right hq^rs of B. after his death (d) 
&8ic nota ^versitatem inter verba de prae- 

Archer^s case, i Rep. 66. Lhddington v. Kime, Ld. Raym. 
203. Derm v. Puckey, 5 Term Rep. 299. See Sugden's 
ed. of Gilb. Uses, 152, where, the distinctions upon this' 
subject are very carefully stated, and the general doc- 
trine of Uses i§ illustrated in the notes. 

(d) The two first cases referred to are authorities in 
support of such a distinction, but they seem to be very 
materially shaken, if not ovei^ruled, by the modem 
cases of Harris v. Barnes, 4 Burr, 2157, and Coe v. 
Carlton, \ Wils. 225. It was^ also formerly (ioubted 
whether a devise to an infant in ventre sa mere was 
good or not, though it was admitted that a devise to 
an infant when he should be bom was good. Snow v. 
Cutler, 1 Lev. 135. But it is now clearly agreed that a 
devise to an infant in ventre sa mere is good ; Taylor v. 
Bydell, 1 Freem. 243. Anon. 293. Gulliver v. Wickett, 

1 Wil. 106. Chapman v. Blhset, Forrest, 145. Brude- 
’mil V. Elwes, 1 East’s Rep. 452. Hay v. JE. of Cavenr 
try, 3 Term. R. 86. 1 Eden’s Rep. 409. 410. But the 
court will not construe a will to extend to persons not 
in being, unless the testator shew such to be his inten- 
tion by words in the will. Ellison v. Airey, 1 Ves. 111. 
Pearson v. Garnett, 2 Bro. Ch. Rep. 47. Cooper v. 
Forbes, 2 Bxp. Ch. Rep. 63. Bennet v. Honeywood^ 
Ambl. Rep. 708. See also Jee v. Audky, 1 Cox’s R. 324. 
The inference to be drawn from the cases upon this 
point seems to be, as stated by Mr. Fearne, that what- 
ever force is to be allowed to the distinction between 
executory limitation per verba de prsDsenti, et per verba 
de fhturo, it can affect only those cases where there is 
not the least circumstance from which to collect the 
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senti, & veifba de futuro (^). 2 dly, If fu- 
tiire they' must arise .within a reasonable iSaik. 226. 

^ -I /• j Scatterwood v. 

time (e) ; as a feoliment to the use of A. isaik. 

, 229. See also 

Moor V. Farhor^ I Ld, Ra^rm. 37. Goodman v. Goodrigld^ t Burr. 873. 

testator’s intention of any tiling else, than an imme- 
diate devise to take effect in prmsenti. Essay on Ex- 
ecutory Dev. 431, 432. 

(e) Every future interest, springing or secondary use, 
or trust executory, must be so limited, as necessarily 
to take effect, if at all, within a live or lives in being, 
and twenty-one years and some months over; a period 
which IVIr. Hargrave observes, was not arbitrarily pre- 
scribed by our courts 0^ justice, but wisely and reason- 
ably adopted in analogy to the cases of freehold and 
inheritance, which cannot b|p limited by way of re- 
mainder, so as to postpone a complete bar of the entail 
by fine or recovery for a longer space. Co. Litt, 20, a. 
note (5). The same analogy has been observed with 
respect to secondary fees, when limited upon an estate 
in fee simple. But the reason which induced the 
courts to adopt this analogy with respect to those 
estates when limited upon an estate in fee simple, does 
not hold when they are limited upon or after ati estate 
tail, because, when they are limited upon or after an 
estate tail, the tenant in tail, by suffering a common 
recovery before the event takes place, bars or defeats 
the secondary estate, and acquires the fee simple ab- 
solutely discharged from it. See Mr. Butler’s npte, Co. 
litt. 274, b- Feame’s Ex. Dev. 314. Whence it might 
be inferred, that a springing or secondary use, if Ihnited 
on an estate in fee-simple, canncTt be barred or otherwise 
defeated, an inference by no means correct. For though 
it be true, that an executory devise limited on a fee 
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qfter the death qf B. without issue, within 
twenty or thirty years, or the compass of a 
(a) Dulu of life or lives, is good as a springing use (3), 
and thewhole estate remains in the feoffer (/) 
™ the mean time (4) ; for let there be ever 

V. Stephens^ 

Forrest. 228. But see E. j /* Stamford v. Sir John Hobart^ 1 Bro. P. C. 288. 
Woodf^d\» Thellusm, 4 Ves. 227, &c. Long v. Blackill, 7 Terra. Rep. 100. 

(4) Vavis V. S^teed, Carth. 262* .Skin. 352. 


cannot be barred or defeated, as determined in Pells 
V. Brown, Cro. Jac. 592; yet a springing or secondary 
use may, as already observed, Ibe defeated before the 
use arise by the destruction of seisin, out of wl^ich the 
future use is to take effect, as by a feoffment upon a 
good consideration, and Without notice ; Wood v. JRcy- 
nolds, Cro. Eliz. 764, 765, or by a devise of the 
land. Moor, 731. Gilb. IJses, 125; Saunders on Uses. 
Subject to this exception, it may be taken as true, that 
a springing or secondary use cannot be defeated, if 
limited upon or after an estate in fee simple. 

(/) And in the case of an executory devise, if the 
freehold and inheritance in the mean time be not dis- 
posed of, they descend to the testator’s heir at law. 
Pay’s case, Cro. Eliz. 878. Clark v. Smith, Lutwyche, 
793* Gore v. Gore, 2 P. Wins. 28. Hopkins v. Hopkins, 
Forrest. 44. Bullock v. Stones, 2 Ves. 521, unless there be 
adevise of the residue. Stephens Stephens, Forrest. 228. 
Gibson v. Rogers, Ambl. 96. Bland v. Bland, 2 Cox’s 
Rep. 349. See also Glanvill v. Glanvill, 2 Merrivale, 38. 
Geherey v. Fitzgerald, 3i8t July, 1818, Rolls. Feame'% 
Ex. Dev. 432. So if an estate be devised upon a future 
contingency, and no intermediate disposition of the rents 
and profits, it is a resulting trust for the heir. Attorney 
General Bowyer,^ Yes. ^25. 
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SO many, it is but one life, and must have 
an end. But a springing executory use, 
after a dying without issue (5) the law will 
not allow (g) Nor dan it be limited after V. Forrest, 
a fee ; for after such a disposal, nothing re- ^'v. g^- 
mains in the owner to limit. But there may 
be two concurrent contingencies, and not oou^Xp. 
expectant one after the other (h) ; as where 

(g) A limitation to take . effect after an indefinite 
failure. of issue is certainly void, as well by way of 
springing use as of an executory devise, Jeffery v. 

Sprigge, 1 .Cox’s Rep. 63; but, in the construction of 
wills, courts of law and equity will anxiously avail them- 
selves of any expression, by which the limitation may be 
restrained, and made to depemd on a default of issue 
living at the time of the death of the devisees in tail. 

See Porter v. Bradley, 3 Term Rep. 143. Daintry v. 

Dainiry, 6 Term Rep. 307. But if the limitation, after 
an executory devise in tail, be so framed as to take effect, 
either in lieu of the preceding executory devise, if that 
fail, or as a remainder to depend upon it, if it take 
effect, it is good. See Gore v. Gore, 2 P. Wms. 28 ; 

Brownstvord v. Edwards, 2 Ves. 243 Doe v. Fonnereatt, 

Dough Rep. 470; Fearne*s Ex. Dev. 339; Bodens v. Ld. 

Gahoay, 2 Eden’s R. 298 ; 2 Bridgman'^ Dig. 244. As 
fto accumulations as restricted by 39 and 40 Geo. III. 
see Jjongdon y. Simson, 12 Ves. 295; Griffiths Vere, 
g Ves. 127 ; Lord Southampton v. M, of Hereford, 2 Ves. 

& B. 54. 

(A) Such limitations are sometimes called limitations 
.on a contingency, with a double , aspect ; sometimes 
limitations on a double contingency; and sometimes 
concurrent or contemporary limitations. Upon the 
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the devisor parts with the whole fee simple, 
but upon some contingency qualifies that 
disposition, and limits another fee, which 
is altogether new in Ifiw (6). And the ulti- 

Kaym. SOS. 

1 Salk. 224, Doe v. Holmes 3 Wils. 237, 241, 2 Bla. Rep. 777. Goodright v. 

Durham, Dougl. Rep. 205. 8vo, ed. Venn v. Puckey, 5 Term. Rep. 299. 

Fearne's Essay, Cont. Rem. 292, 293. 

» 

second and thi#d of which determinations, Mr. Douglas 
observes, that there are other limitations on a double 
contingency; as where an estate is limited to A. for 
life, remainder to B. in tail, ‘remainder to C., here 
the time when C*b estate shall vest in possession, 
depends on a double contingency, i . If JB. die with- 
out issue before A. it will vest immediately on the 
death of A, 2. If B. outlive A. it cannot vest till 
after the estate tail in B. tis at an end. And, as to the 
third denomination, he observes, they certainly are 
not aptly described by the words concurrent or con- 
temporary, such epithets being rather expressive of 
estates which take effect at one and the same time. 
‘Note (2); Doe v. Fonnereau, Dougl. Rep. 504, 8vo. 
But though two or more several contingent fees may 
be limited concurrently by will or by deed, by way 
of use, (Uoyd v. Carew, Pre. Ch. 72.) so as to be 
substitutes or alternatives one for the other, and not to 
interfere, yet one only can take effect ; for every such 
contingent limitation is only a disposition, substituted 
in the room of the others, upon the event of their 
failing. Frame's Coxki. Rem. 293. Such limitations, 
however, may, if contingent remainders of freehold, 
and not protected by trustees, (not so of copyhold) 
be barred by a recovery suffered by a tenant for life. 
See Loddington v. Kime, 1 Ld. Raymond, 203 ; Denn 
V. Puckey, 5 Tertn Rep. 299 ; Doe v. BumsuU, 6 Term 
Rep. 30. 
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mam quod sit of a fee upon«a fee in the limi- 
tation of an use is notyetplainlydetermined. 
It maybe extended further than a life or lives 
as to a year after (i) ; And the rule is to stop 
when it proves inconvenient (7). Nor is 
there any danger of a perpetuity from these 
uses, as from executory devises; for all uses, 
as well in esse as otherwise, may be de- 
stroyed by the alteration of the estate to one 
against whom the, remedy fails in equity, 
there being no confidence expressed or im- 
plied (8) ; but every executory devise is a 
perpetuity, as far as It goes, that is, an 
estate unalienable, though all mankind join 
in a conveyance (k) ; and it is to be remem- 

(/) Lord Talbot, C. in the case of Stephens v. Ste- 
phens, Forrest. 228. held an executory devise, which 
must, in the nature of the limitation, vest within twenty- 
one years after the period of a life in being, to be 
good ; and the authority of this decision has been re- 
cognized in a variety of cases. And as the doctrine 
of executory devises is to be referred to the indulgence 
afforded by the courts of law, prior to the statute of 
wills, in the construction of declaration effuses, it foh 
lows, that a secondary shifting use may be effectually 
limited, if to arise within the same period. S^e Fearne^s 
Cont. Rem. 321 ; Masseniurgh y. Ash, 1 Vern. 234. 
257. 304 ; Long V. Blackall, 7 Term Rep. 100; Wood- 
ford V. TheUusson, 4 Ves. 227, &c. 

(k) That an executory devise cannot be barred with- 
out the concurrence of the person entitled to take be- 


( 7 ) Llo^v, 

Carew, Pre. 
Ch.74. n.qf 
NorfoWs case, 
3Ch, Ca. 51, 
36. 

0 


(s’) Claidleigh\ 

case, 1 Bep. 
133. Seek 
2. c 6. § 1. 
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bered, that as ap executory devise is never 
after a freehold, but is construed a contin- 
{9)Turrfog gent remainder (9)» because it is admitted 
Saund. 380 . onlv for the necessity, and to support the 

Fearoe’sEx. . /. ^ n .-l 

Dev. 299 , 420 . mtent,(/), US .after a term for years, or the 

Southbyy. ^ 

Stonehamef 

SVes. 616 . under it, may be admitted; but that, though all 

persons interested iu the executory devise will come in 
as vouchees, the executory devise cannot be barred by 
such concurrence, is a position at least doubtful. See 
Pells V. Brown, Cro. Jac. 590. Feame*s Ex. Dev. 

307-, 

(/) Though, whenever a contingent limitation be 
preceded by a freehold capable of supporting it, it is 
construed a contingent remainder, and not an execu- 
tory devise, yet as it is possible that the freehold so 
limited may, by subsequent accident, become incapable 
of ever taking effect, (as by the death of the first de- 
visee in the testator^s life-time,) in which case the sub- 
sequent limitation, if the contingency has not then 
’ happened, will be in the same condition at the testator's 
death, (that is, at the time when the will is to take 
effect,) as if it had been limited without any preceding 
freehold; now, in this case, it has been held, that 
where such subsequent contingent limitation could not 
vest at the testator’s death, it shall enure as an execu- 
Ihry devise, •rather than fail for want of that preceding 
freehold which had never taken effect. Hopkins v. 
Hopkins, 1* Atk. 582. Forrest. 44. and cases there 
cited. Brownsword v. Edwards, 2 Ves. 249. Doe v. 
Fonnereau, Dougl. 487. But when a preceding freehold 
has once vested, no subsequent accident will make a 
contingent remainder enure as an executory devise. 
Feame^s Ex. Dev. 420. 
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like, upan which a contingent remainder 
cannot depend, by reason of the abeyance 
of the freehold ; so there is the same be- 
tween a future use, ,and a contingent re- 
mainder by way of use (10). 


(10) See Good'" 
title y Billing- 
ion, Dougl. 
Rep. rao. 


VOL. II 


H 
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CHAP. IV 

Gf the Limitation of Uses where the Intent 
does not appear. 

SECTION I. 

I 

But further, where the intent of the parties 
does not specially appear, it is intended 
to agree with the rules of law (1). And 
1 Freem. 243. therefore the Chancellor, in case of an use, 
macm, often (o) adjudged by imitation of the rules 
Cowp. Rep. according to the nature and 

quality of the land ; as in case de posses- 
'sione fratris, Borough-English, gavelkind, 
( 2 )Co.utt. lands on the mother's side, &c. (2). For 
B^daeith’a Chanccry will consult with the rules of law, 
where the intention of the parties does not 

case, 1 Rep. 

127. 2 Roirs Ab. 780. Banks v, Sutton, 2 P. Wms. 713. Conner v. E, of 
Cowper, 2 P. Wms. 73. 

(a) The iastances in which Chancery did not adopt 
the rule of law, are pointed out by Lord Bacon in his 
Reading on the Statute of Uses, (8vo. edit. p. 308,) and 
referred to the difference between uses a^d the land 
itself, or, as he expresses himself, between uses and 
cases of possession. 
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specially appear. So the widow of the 
cestui que trust of a copyhold estate ought 
to have a free bench or widow's estate, as 
well as if the husbahd had had the legal 
estate in him (b). And there it may be 
said, that aequitas sequitur legem. So a 
tenant by the curtesy shall be, decreed of 
the trust (c), as well as of a legal estate ( 3 ). ^3) s^tappu 
But dower (d) is not allowed out of a trust vemrsstj. 

Casborne v. 

Scarfe, 1 Atk. 603. Watts v. Bally 1 P. Wins. 108. 

(6) This doctrine, though distinctly stated in Otway 
V. Hudson, 2 Vern. 585, and recognized by Sir J. Jekyll, 

Master of the Rolls, in hi^ judgment in the case of 
Banks v. Sutton, 1 P. Will. 712, is at least shaken by 
the later cases, in which it has been held that a wife 
shall not be endowed of a trust estate of inheritance ; and 
it is more especially shaken by the observations which 
fell from Lord Hardwicke, in giving judgment on a 
nearly similar case. Godwin v. Winsmore, 2 Atk. 525. 

(c) But the husband of a feme cestui que use was not 
permitted to have his curtesy at common law ; 1 Rep. 

123, b. Perkins, ^ 463, 457. Gilb. Uses, 25, 239 ; which 
appears also from the preamble of the statute of uses, 
which enumerates the inconveniences resulting from 
them. 

(d) Several distinctions are taken upon this point, in 
the judgment given by Sir J. Jekyl, in the case of 
Banks v. Sutton, 2 P. Will. 700. But it seems now 
settled, that a wife shall not be endowed of a trust 
estate of inheritance, whether the trust be created by 
the husband himself or by a stranger. Chaplin v. 

H 2 



lOO 

(4) Colt V. 
Colt, 1 Ch. 
Rep. 854. 134 
3 d ecJ. 

(5) Vemon^s 
case, 4 Rep. l 
b. Gilbert's 
Uses, 25. 2 
Bla. Com. 137 
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estate (4) of inheritance, nor was it anci- 
ently of an use : and most estates being 
tbeji in use, was the first occasion and 
original of jointures (5) : though no manner 
of reason can be given for it, if it were res 
integra, but the authorities are clearly so, 
and it would overturn many settlements to 
make an alteration in it. 

Chaplin, 3 P. Will 229. Attorney General v. Scott, 
Forrest. 138. Godwins. Winsmore, ^ Dixon 

V. Saville, 1 Bro. Ch. Rep. 326. As to the widow of a 
cestuy que trust of a copyhold, see 3 P. Wms.*^2g. 2 
Atk.525. iP. Wms. 62. lu Raym. 1028. 1 Salk. 243. 
3 Leon. 208. Nor will the husband, having obtained a 
decree directing the trustees to purchase, and to con- 
vey to him the legal estate, differ the case. Guhton v. 
Guhton, per Master of the Rolls, 16th July, 1792. In 
Ryall V. Rowle, 1 Ves. 357, Lord Hardwicke observes, 
that the only case in which, as to rules of property, 
•courts of equity do not follow the law, is, that a widow 
is not entitled to dower out of a trust estate. See § 2, 
note (d). 

In what cases the widow shall be endowed, notwith- 
standing a trust term outstanding, see ^ 5. 
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SECTION 11 . 

Upon the same kind of reasoning it is that 
a trust of a term must go as the term at 
law would have done by the like limita- 
tions (d ) ; and if it be given to two jointly, 
as survivorship would have taken place at 

(d) This rule seems to laid down in too great a 
latitude. I have already^ vol. i. p. 213, had occasion 
to observe, that, at common* law, the remainder of a 
term, after a limitation for life, was considered as void, 
and that the allowance of such limitation in courts of 
law has hitherto been confined to cases of executory 
devises ; whereas, in equity, such limitations over of a 
term in trust, created by deed, have been allowed; 
Walmstrey v. Tanfield, 1 Ch. Rep. 16; Massenburgh v. 
Ash, 1 Vern. 234, 304 ; an executory devise of a term, 
^nd the limitation of the trusts of a term, being go- 
verned by the same rules. Fearne’s Ex. Dev. 354. 
But if such limitations over of a term in trust, created 

0 

by deed, would not be allowed to operate in couHs of 
law, it must necessarily follow, that in the construction 
of such limitations over in a deed, courts of equity do 
not consider themselves strictly bound to apply the 
rule which courts of law would have applied to similar 
limitations of the termi itself. 

II 3 


lor 
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^8mau^''‘ must do tke same in equity (1) (e) ; 

sM. yet the advantage of survivorship is against 
WeU, svern. equity (/), but the Judges will have it so 
N^foikf even in a devise to executors (2). And the 
distinction seems to be, where two become 
cnseft*^* joint-tenants, or jointly interested in a thing 

like, there the same 

lingsbi^, 1 

Vern. 488. See also Webster v. Webster, ? P. Wms. 347. Cray v. Willis, 2 
P. Wms. 529, Willing v. Baine, 3 P. Wms. 114. Perkins v. Bayntum, 1 Bro. 

Ch. Rep. 118. Frewen v. Rolje, 2 Bro. Ch. Rep. 230. Joliffe v. East , 3 Bro. 

Ch. Rep. 25. Baldwin v. Johnson, 3 Bro. Ch. Rep. 455. 


{e) Unless there be an agreement between them to 
sever the joint-tenancy ; Freioen v. Rolfe, 2 Bro. Ch. 
Rep. 220, 224; Partefiche vt Pawlett, 2 Atk. 55 ; Mo^se 
V. Giles, 2 Vern. 385, 2 Ves. J. 98. 124. 170. 2 Atk. 380. 
Ambl. 197. 3 Atk. 627.* That a dormant surrender 
will operate a severance, see Gale v. Gale, 2 Cox’s R. 

136. 

(/) So said arguendo in Barker v. Giles, 2 P. Wms. 
*281. And in Parteriche v. Pawlett, 2 Atk. 55; aliena- 
tio rei praefertur juri accrescendi, is said to be a maxim 
in equity. But in Cray v. Willes, 2 P. Wms. 529, the 
Master of the Rolls observed, that a right by survivor- 
ship is as good as a right by descent; neither is there 
any thing unreasonable or unequal in the law of joint- 
tenancy, each# having an equal chance to survive. See, 
on this point. Staples v. Maurice, 7 Bro. P. C. 49 ; 
Campbell y/Campbell, 4 Bro. Ch. Rep. 15; Morley v. 
Bird, 3 Ves. 628 ; Stewart v. Bruce, 3 Ves. 361. As 
to affecting a tenancy in common by subsequent words^ 
that would, per se, have created a joint-tenancy. See 
Russell V. Long, 4 Ves. 551 . Haws v. Haws, 3 Atk. 524 
1 Eq. Ca. Ab. 292. 
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shall be subject to all tlo consequence of 
law ; for, in favour of volunteers, there is 
no reason for equity to interpose (3) ; but 
as to a joint undertaking (g) in the way of 217. ’ 
trade, or* the like, it is otherwise ; and the 

(g) If two take a lease jointly of a farm, the lease 
shall survive, but the stock on the farm, though occu- 
pied jointly, shall not survive ; Jefferies v. Small, i Vem. 

217. 

If two persons ad\^nce a sum of money by way of 
mortgage, and take the mortgage to them jointly, and 
one of them dies, when the money is paid, the survivor 
shall not have the whole, l^it the representative of him 
who is dead shall have his proportion ; Petty v. Styward, 

1 Ch. Rep. 31. 

If two or more purchase lands, and advance the 
money in equal proportions, and take a conveyance to 
them and their heirs, it is a joint-tenancy, that is, 
a purchase by them jointly of the chance of survivor- 
ship. But when the proportions of the money are not 
equal, and this appears in the deed itself, this makes 
them in the nature of partners ; and however the legal 
estate may survive, yet the survivor shall be considered 
but as a trustee for the other, in proportion to the 
sums advanced by each of them. So if two /or mere 
make a joint purchase, and afterwards » one of them 
lays out a considerable sum of money in repairs and 
improvements, and dies, this shall be a lien on the 
land, and a trust for the representative of him who ad- 
vanced it. Per Master of the Rolls, Lake v. Gibson, 

1 Eq. Ca Ab. 2gi. 



104 


A TREATISE OP EQUITY. [Book 11. 

custom of merchants (A) is extended to aH 
traders to exclude survivorship (4). 

Qa. Ab. 290, 

291. 

(A) The rule is, jus accretcendi inter mercatores, pro 
beneficio commercii locum non habet. Co. litt. 182, a.; 


SECTION KI. 

Yet terms are admitted to attend the in- 
heritance to protect it for purchasers (1) ; 

8Ch.Ca.24. and this came up .in Queen Elizabeth's 
reign, since the way of limiting terms in 
mortgage came in use (i). These trusts of 

(i) The creating of terms for the purpose of securing 
money lent on mortgage of the land, was with a view 
to obviate the inconveniences which were found, to 
arise from the ancient way of making mortgages by 
charter of feoffment, with a condition of defeas- 
ance ; for by such mode, if the condition was not per- 
fopned, the estate becoming absolute was thenceforth 
subject to all the real charges and incumbrances of 
the feofFee^^^and, as some thought, to the dower of his 
wife. See 2 Bla. Com. 158. Powell on Mortgages, 
7, 8. and the authorities there referred to. See also 
Pawlett V. Attoniey General, Hard. 466. But whether 
the mortgage be created . by way of feoffment or by a 
term for years, if the mortgage debt is not paid at the 
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terms attending on the inheritance, though 
entailed, were not within the statute de 


time appointed, the estate Aiortgaged is absolutely for- 
feited to, and becomes the property of the mortgagee 
at law. But courts of equity permit the mortgagor to 
redeem, on payment to the mortgagee of his principal, 
interest, and costs ; still this is merely a right in equity : 
the legal estate continuing in the mortgagee, the 
subsequent payment, though it give the mortgagor 
the equitable right to the estate, not affecting the legal 
continuance of the term. By an analogy to the case 
of mortgages, when terms of years are created for 
securing the payment of jointures or portions for chil- 
dren, or for any other purpose, they do not determine 
unless there be a special proviso, by the performance ol 
the trusts for which they are raised. Thus in all these 
cases, the legal interest, during the continuance of the 
term, is in the trustee, but. the owner of the fee is en- 
titled to the equitable and beneficial interest. Ae 
courts of common law had determined, that the pos- 
session of the lessee for years was the possession of the 
owner of the freehold; courts of equity determined, 
that wheVe the tenant for years was but a trustee foi 
the owner of the inheritance, he should not oust his 
cestui que trust, or obstruct him in any act of owner- 
ship, or in making any assurances of his estate. Ir 
these respects, therefore, the term is consolidated witi 
the inheritance : it follows the descent to the heii 
and all the alienations made of the inh'erifttnee, or o 
any particular estate or interest carved out of it, b^ 
deed, will, or act of law. Whitchurch v. Whitchurch 
2 P. Wms.' 236. Gilb. Rep. 168. 9 Mod. 124. Chari 

ten Low, 3‘P, Wms. 330. Villiers v. Villiers, 2 Atk 
72. WUloughby v. Willoughby, Ambl. Rep. 282 ; bu 
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donis, and maybe aliened by the parties (k), 
but of terms in gross not, and therefore the 
judges would not admit of their being en- 
(a) p. of Nor- tailed (2). And a term attendant becomes 
■s^ch-Carie. in gross, whep it fails of a freehold and 
inheritance to support it, or is divided from ' 
the inheritance by different limitations (/)» 

more fully reported, i Term Rep. 763. Goodright v. 
Sales, 2 Wils. 329. Scott v. Fenhoulet, 1 Bro. Ch. Rep. 
69. But, though the trust or benefit of the term is 
annexed to the inheritance, the legal interest of the 
term remains distinct and separate from it at la«w ; and 
the whole benefit and advantage to be made of the 
term arises from this separation, by affording the means 
of protecting bona fide purchasers of real estates, and 
also of enabling courts of equity to keep real estates in the 
right channel ; courts of equity considering such terms 
as creatures of equity. See Mr. Butler’s note, Co. 
Litt. 293, in which the utility of terms to attend the 
inheritance is explained and established. See also 
Willoughby V. Willoughby, Ambl. Rep. 282. Nourse v. 
Yarworth, Finch’s Rep. 160. 

{k) And as it seems, without fine or recovery. £). of 
Norfolks case, 3, 10. 

( 1 ) Every* term standing out, is at law a term in 
gross. If it is different in equity, it must be by affect- 
ing the person holding the term with a trust to attend 
the inheritance. This may be by two ways, by express 
declaration, or by implication of law. If the term is 
made attendant on the inheritance by express declarar 
tion, it is immaterial whether the term, if in the same 
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or the like (3). The trusts of a term in 
gross therefore can be limited no otherwise 
in equity than the estate of a term in gross 
can be devised in law*(m) ; for they are not 

•hand with the inheritance, would or would not have 
merged, or whether it be subject to some ulterior limita* 
tion, to which the inheritance is not subject, the express 
declaration will be sufficient to make it attendant on 
the inheritance. But if the term is to be made attendant 
on the inheritance by implication of law, then it is 
necessary that it should not be subject to any other 
limitation, and that the owner of the inheritance should 
be entitled to the whole interest in the trust of the 
term ; so that according to tjie rule laid down in Best 
V. Stamford^ Pre. Ch. 253. 2 Freem. 288 ; if the term 

and inheritance had been in the same hand, the term 
would have merged (as to the merger of terms, see 
c. 6. s. 8.) ; and the intent of the owner of the inheri- 
tance to purchase the whole interest in the term, will 
not, it seems, be sufficient to render the term attendant 
on the inheritance by implication of law. Scott v. Jew- 
haulkt, 1 Bro. Ch. Rep. 69. But any limitation, though 
void in law, which shews an intention to sever the term 
from the inheritance, will be sufficient for such purpose. 
Hayter v. Rod, 1 P. Wms. 359. And therefore a term, 
though limited in trust for A. and his heirs, will devolve 
on the personal representative of A, Hunt v. Bdken, 
2 Freem* 62* See also 2 Freem, 131. 

(wi) A term may not only be limited to any number 
of persons successively for life, if all are in being at the 
time, but it may be limited to one for life, with re- 
mainder over to his first and other sons in tail, and for 
default of such issue, then to his daughters. Massen- 
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(8) D. of Nor 
foik\ case, 

3 Ch. Ca. 24. 
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for setting up a rule of property in Chan- 
cery, other than that which is the rule of 

( 4 ) Gab. Uses, propriety at law (4). So that the rules are 

the same in equity Tn cases of trusts of 

( 5 ) Giib. Uses, terms, as in devises at common law (5) (w). 

burgh V. Ash, i Vern. 234. Higgins v. Dowler, 1 P. Wms. 
98. The result of the several decisions in support of 
the doctrine of these cases, is thus stated by Mr. Fearne, 
Ex, Dev. 407, ** that whatever number of limitations 
there may be after the first executory devise of the 
whole interest, any of them which is so limited that it 
must take effect, if at all, within twenty-one years after 
the period of a life then in being, may be good in event, 
if no one of the preceding* executory limitations which 
would carry the whole interest happens to vest; but when 
once any preceding executory limitation which carries 
the whole interest happens to take place, that instant 
all the subsequent limitations become void, and the 
whole interest is then become vested.^' See Stanley v. 
Leigh, 2 P. Wms. 686. Studholni v. Hodgson, 3 P. Wms. 
*300. Brooks V, Taylor, Mosely, 188. Stephens v. Sfe- 
phens, Forrest. 288. Gmer v. Grosvenor, Barnard, 54, 
Doe V. Fonnereau, Dougl. 470. Marsh v. Marsh, 1 Bro. 
Ch. Rep. 293. Knight v. Ellis, 2 Bro. Ch. Rep. 570. 
Hockly V. Mawby, 3 Bro. Ch. 82. But see Clare v. 
Clare, Forrest. 21. WytHy, Blackman, 1 Ves. 196, 202. 

• 

(») This refers to courts of law having borrowed from 
courts of e<^uity the several principles which they now 
apply in the construction of the declarations of uses 
and executory devises. The principles which courts 
of law apply, in what they consider as equitable actions 
(trover, money had and received), are also drawn from 
courts of equity. 
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SECTION IV. 

But a difference between • a chattel arid 
inheritance is a difference only in words, 
and not in reason or the nature of the 
thing ; for the owner of a lease has an ab- 
solute power over his lease, aS the owner of 
an inheritance ov.er his estate ; and where 
no perpetuity is introduced, nor any incon- 
venience does appear, there no rule of law 
is broken (1). A terin may therefore be 0) PwLd.c. 
limited to twenty successively for life, if all sch."^^’. 
in being together (0), because they must all 


(0) In a former note I have referred to the origin 
and utility of long terms being made attendant on the 
inheritance. But by their operation the legal estate 
being separated from the beneficial interest, many 
inconveniences would have resulted from them, had 
not courts of equity interposed and laid down certain 
rules restrictive of the legal right of the trustee. Hence 
it became a rule in equity, that where the tenant for 
years is but a trustee for the owner of the* inheritance, 
he shall not keep out his cestui que trust, nor pari 
ratione obstruct him in doing any act of ownership, or 
in making any assurances of his estate ; and therefore 
in equity such a term for years shall yield and be moulded 
according to the uses, estates, or charges which the 
owner of the inheritance declares or carves out of the 
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wear out in a little time (2). And so it is 
A good limitation, where the contingency is 
circumscribed within the compass of a life, 
and one step further; viz. to the first son, 
though not in esse, at the time and twenty- 
one years afterwards (3). And so just and 
reasonable is this allowance to make pro- 
vision for families, that where the common 
lawyers have complained that this court 


fee. Per Lord Chancellor Hardwicke, WiUmghby v. 
WillmgKby, i Term Rep. 765. Courts of law- feeling 
the reasonableness of this rule, allowed it to prevail as 
an exception to the general rule of law, which requires 
a plaintiff in ejectment to recover by the strength of 
a legal title; so that it is now established by many 
decisions, that even at law an estate in trust, merely for 
the benefit of the plaintiff cestui que trust, shall not be 
set up against him ; any thing shall rather be presumed. 
Gwdtitle V. Knott, Cowp. Rep. 46. Doe v. Pott, Dougl. 
Rep. 721. Lade v. Holford, Law of Nisi Prius, ed. 
1775, p. 1X0. The rule as stated in Goodtitk v. Knott, 
requires the trust to be merely for the benefit of the 
plaintiff cestui que trust, which would confine its ope- 
ration to cases of satisfied terms, or terms which had 
dpne their office, so far at least as the interest of 
third personb was involved. But in the case of Doe, 
on the denv of Bristowe, v. Pegge, 1 Term Rep. 758, in 
a note, Lord Mansfield appears to have extended the 
application of the rule to the case of a confessedly 
unsatisfied outstanding term ; the plaintiff admitting the 
clmrge, and claiming only subject to the incumbrances, 
and the trustees not asserting their title. Hits exten- 
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did encroach upon them,* it may, on the 
contrary, be retorted, that they ought rather 
to confess themselves beholden to this court 
for their rules in equity. 


sioh of the rule was, however, by no means satisfactory ; 
and accordingly, in the case of Doe v. Staple^ % Term 
Rep. 698, it was by the opinion of three judges. Lord 
Kenypn C. J. Ashurst J. and Grose J. (dissentiente 
Buller J.) restrained within its former limits. See 
Sugden on vendors and purchasers, c. 1 7. 


SECTION V. 


And it is no strange notion at law, that 
long term for years should attend and wait 
on an inheritance ; in which case they are 
to be governed and directed by the inten- 
tion of the parties that created them (1) ? (i) Pre.Ca. 
and when they have done their office, duty, 
and trust, and have borne the burthen, 1 
mean, have raised the portions which were 
the original cause of their creation, then 
ought they in equity and conscience to 
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cease and returji back to the channel (2) 
p^ch. 258. from whence they were extracted (o). For 

2 Freem. 288 . . . .11 a 

1 Salk. 154. it IS a reason m law, that cessante causa 
iBw. cessat efFectus ; and. there is no original 
ch. ep.2i3. consideration to give them a longer being: 

so diat such a term ought not to be made' 
use of to any other purpose, especially to 
deprive a 'dowress of her dower (p). But 
these terms have been always looked upon 
as a good security to a purchaser against 


(0) Unless it can be collected from the instrument, 
that the party raising the term intended to sever it from 
the inheritance. liayter v. Rodd, 1 P. Wras. 360. 

(p) It is now settled, though for some time contro- 
verted, that a dowress shall have the benefit of a satis- 
fied term against the heir. Dudley v. Dudley, Pre. Ch. 
241. Higford v. Higford, 1 Eq. Ca. Ab. 219. c. 5. 
Ihdce of HamUon v. Mohun, 1 P. Wms. 121. Williams 
V. Wray, 1 P.Wms. 137. Butler’s note(i). Co. litt. 
208. The cases in which this right of the dowress was 
deified, were. Brown v. Gibbs, Pre. Ch, 97. Wray v. 
WUliams, before Lord Keeper Wright, Pre. Ch. 151 . 
A dowress may also, though not dowable of an equity 
of redemption of a mortgage in fee, Dixon v. Savilk, 
I Bro. Ch. Rep. 326, redeem a mortgage for years, 
and hold over against an heir till satisfied ; Palmes v. 
Deadly, Pre. Ch. 137. Powell on Mortgages, 99 ; but 
not against a purchaser; Swatmock v. lyford, Ambl. 
Rep. 6. 
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dower, though the purcha«e was with no- 
tice (q). 

(q) It certainly iioes appear, in the report of the cases 
of Lady Radnor v. Rotherham, Pre. Ch. 65, that the 
jpurchaser had, at the time of the purchase, notice of 
the marriage of the vendor, and that notwithstanding 
such circumstance. Lord Chancellor Somers refused to 
subject his purchase to the dower of the wife of the 
vendor ; such also may be collected to have been the 
opinion of Lord Hardwicke, in giving judgment in the 
case of Hill v. Adams, as reported in 2 Atk. 208. And 
Mr. Butler’s additional hote, Co. Litt. 208, b, where 
the judgment of Lord Hardwicke is stated from a MS. 
note. But the term must be actually assigned, see 
Maundrell v. Maundrell, 7 VeS. 567. 10 Ves. 246. But 
if these decisions bear out the proposition, that a 
purshaser with notice of the wife’s title to dower may 
defeat it, they are at leaA exceptions to the general 
principle of equity, which refuses protection even to 
purchasers against a present or eventual right in another 
of which they had notice. See Wynn v. Williams, 5 
Ves, 130. 


SECTION VI. 

But it is said, that if the term be not 
expressly declared in the assignment to be 
attendant on the inheritance, but is so only 

VOL. II. 
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(3) Tiffin V. 
Tiffin, 1 Vcrn. 
1. 341. 

Baden V. E. oj 
Pembroke, 

2 Vern. 52. 3 
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by construction in equity, it shall in equity 
be assets for the payment of debts, but the 
heir shall have the surplus (1) ; and so the 
difference that had been formerly taken in 
this case between legal and equitable assets, 
has been exploded (r). Yet the law seems 
now otherwise ; for a term in the owner is 
assets at law, but a term in trust is not to 
be made assets in equity (s), and it would 
be dangerous to purchasers to make it 
so (2). Neither shall the custom of London 
prevent the attendance of a lease on the 
inheritance, though there was no declaration 
of trust (t), that it should be attendant (3) ; 

(r) The only distinction upon this point is, whether 
the term be in gross or attendant on the inheritance : 
if the term be in gross, it is personal assets ; if the term 
be in a trustee, and attendant on the inheritance, it is 
real assets ; in both cases the assets are legal. What 
constitutes difference between legal and equitable assets 
will be considered, B. 4. pt. 2. c. 2. s. 1 . 

(s) Such a term is, however, real assets in the hands 
t)f the heirj for the statute of frauds having made a 
trust in fee assets in the hands of the heir, the term 
which foltews the inheritance, and which is subject to 
all charges which aflFect the inheritance, ^ must be so 
also. See Attorney General v Sir G. Sandys, Hard« 
489. Willoughby v. Willoughby, i Term Rep. 766. 

(t) If the implication that the term should attend the 
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so if a feme covert hath such a term (4), it 
shall not survive to the husband (u) . Indeed 
if a man purchases an inheritance in the 
name of trustees, and takes a mortgaged 
term carved out of such inheritance in his 

k 

own name, in order to protect the inhe- 
ritance, such term will be liable to the pay- 
ment of his debts, because it still remains 
as a chattel in him (5) : but if they are both 
in the name of other persons, there is no 
difference in reason, whether he had the 
term br inheritance first in him; but the 
heirs are to have the ‘lease to attend the 
inheritance (6). 


inheritance be raised, all the consequences incidental 
to a term expressly declared attendant, will necessarily 
attach. See Willoughby y. Willoughby, i Term Rep. 
766. Charlton v. Low, 3 P. Wms. 328. 

{u) In the case of Best v. Stamford, the wife survived 
the husband, and it does not appear that he had made 
any disposition, nor indeed could he, having consented 
to the creation of the term. I am, however, inclined tq 
think, that the position is within the pririlciple which 
governs terms attendant on the inheritance. 


iiS 

(f) Best V. 
Stajrford, 

Pre. Ch. «54. 
1 Salk. 154. 


(5) 3M«v. 
Tiffin, ^Ch. 
Ca. 49. 

1 Vcrn. 1. 


(6) North V. 
Langton,^C\i 
Ca. 156. 2 Ch 
Rep. 140. 
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CHAP. V. 

Of Uses raised by Operation of Law. 

SECTION I. 

But we must examine more particularly 
to whom the use shall be by operation of 
law (a), where there i« either no declaration, 
or but in part only, and here it is a general 
rule, that the trust results to the party from 

(a) By the statute of frauds, as before observed, 
B. 2. c. 2. s. 4, all declarations of trusts of lands, 8cc. 
are required to be in writing ; but there is an express 
saving of trusts arising by implication of law ; see Co^• 
tinghamy. Fletcher, 2 Atk. 155. and transferred or extin- 
guished by operation of law; which trusts are declared 
t6 remain and be of the same force and effect as before 
the statute. Upon which. Lord Hardwicke, in the case 
of Uoydy, Spilkt, 2 Atk. 150, observes, that he was 
bound by the statute of frauds to construe nothing a re- 
sulting trust but what are there called trusts by opera- 
tion of law ; which are, first, when an estate is purchased 
in the name of one person, but the money or considera- 
tion is given by another ; or secondly, where a trust is 
declared only as to part and nothing said as to the rest^ 
what remains undisposed of results to the heir at law» 
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•wbomtheconsiderationorestatesmoved(l). (i) Pettyv. 
As first, in case of a purchase, where a man ^'^Ab. 
buys land in another’s name, and pays the 
money (2), it will be in trust for him that (2) Anon, 

3 Ventr. 361.. 

Gascoyne v. Theving^ 1 Vern. 366. JUoyd v. Spilktt, H Atk. 150. Smith v 

Baker, 1 Atk. 385. 

and they cannot be said to be trustees for the residue. 

I do notknow/^ adds his Lordship, any other instance 
besides these two, where this Court has declared resulting 
trusts by operation of law, unless in cases of fraud, and 
where transactions hafve been carried on malfi. fide,” 

This construction of the above^jfauses of the statute of 
frauds restrains it to such trusts as arise by operation of 
law, except in cases of fraud*, whereas it clearly extends 
to such as are raised by construction of’t^ourts of equity; 
as in the case of an executor jot guardian renewing a 
lease, though with his own money, such renewal shall 
be deemed to be in trust for the person beneficially 
interested in the old lease. Holt v. Holt, i Ch. Ca. 191. 

Whalky V. Whalley, 1 Vem. 484. Saunders on Uses, 

240. It is also observable, that the first instance stated 
by his Lordship of a resulting trust is not so qualified as 
to let in the exceptions to which the general rule, as our 
author properly terms it, is subject; and the second 
instance is only applicable to a will, whereas the doc- 
trine of resulting trusts is equally applicable to convey- 
ances. But in the case of a conveyance, it is by ao 
means universally true, that what is not conveyed will 
result ; as where the grantor limits an estate* for years to 
himself, and an estate to another, by way of use, upon a 
contingency which may not'happen within the term of 
years, an estate of freehold will not result to the grantor. 

That a voluntary conveyance does not imply a trust, see 
Young V. Peachy, a 256. 

I 3 
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pays tibe money (b). So where one of the 
three, that held a lease under the dean and 
chapter, surrenders the old lease, and takes 
a new one to himself (3), this shall be a 
trn^ for all (c). But although in the pur- 

Lord Hardwicke's view of the subject of resulting 
trusts seems aliso defective, as it is confined to cases 
where only part of the use is disposed of, or conveyed ; 
whereas though the whole of the estate be conveyed, if 
it be for particular purposes, or on particular trusts, 
which by accident or otherwise cannot take eflhct, a 
trust will result ; as whefe^the testator devises real^estates 
to trustees in trust to sell ajdd apply the purchase money, 
in a particular manner, and such purpose cannot be ef- 
fectuated^ the fond, though money, will be considered 
as land, and will result to the heir at law. Cruse v. Bar- 
ley, 3 P. Wms. 20. Randall v. Bookey, Pre. Ch. 162. 
Emblyn v. Freeman, Pre. Ch. 541. I^tonehousey. Evelyn, 
3 P. Wms. 252. Digby v. Legard, Trin, 1774. Akerotd 
y, Smithson, 1 Bro. Ch. Rep.-" 503. Robinson y, Taylor, 
a Bro. Ch. Rep. 589. Spiyik v. Letois, 3 Bro. Ch. Rep. 355 5 
but such fond is personal estate of the heir, and as such 
will go to his executor ; Heivett v. Wright, 1 Bro. Ch. 
Rep. 86. IMll y, Bowyer, Rolls, 26 June, 1795, Levatt 
Vi Redlmm, 2 Vern 138. Wright y.. Wright, 16 Ves. 191, 
19 Vfes. 413, 10 Ves; 500. Cole v. Wade, 16 Ves. 27, 45. 

f . 

i (b) This position is subject to the exceptions stated 
in the following section. 

(c) So if a. trustee purchase lands with his trust nio^ 
ney« and take the conveyance in his own name without 
deelariog the trust, but reciting or otherwise admitting 
that the purchase was made wi& the promts of the trast 
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chAse deed, the consideihtion-ineney is 
mentioned to be paid by the purchaser, 
and there is no express declaration of a 
trust; yet it appearing upon the. face of the 
deeds to be a trust for an infant heir in 
pursuance of marriage articles, and the pur- 
chaser at the courts he held declared it was 
his son's estate, it shall be decreed a trust 
for him, though to the disappointment of 
the purchaser's will, and of his creditors. 

For though creditors are favourites, yet 
we must not pay them out of other men's 
estates ; nor, as Justice Twysden said, steal 
leather to make poor men's shoes (4). ( 4 ) ie. o/fi^ 

mouth V. 

Hickman, 2 

Veni. 167. 

estate, a trust will clearly result for the person who was 
entitled to the profits. Deg v. Deg, 2 P. Wms. 414. But 
it was once doubted whether any thing short of the admis- 
sictn of the trustee, that the purchase was made with trust 
money, will be sufficient to raise a trust in favour of the 
cestui que trust. Kirk v. Webb, Pre. Ch. 84. Newton 
V. Preston, Pre. Ch. 103. Kendar v, Milward, 2 Vern. 440. 

It ha^, however, been held in more modern cases, that 
evidence aliunde is admissible, to shew that the purchase 
was made with trust money, and that upon such fact 
being clearly proved, a trust will result. Balguey v. JEfa- 
miltm, Ryal r. Ryal, cited in Lam v. Dighton, Amb. 

Rep. 409. And in Sowden v. Sowden, 1 Bro. Ch. Rep. 

582. 1 Cox^s R. 166, the court appears to have gone one / 
step further, and to have presumed that the land was 
by the settler purchased in execution of the trust, as 

I 4 
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the trustee was to have laid the money out in the pur« 
chase of land. See also Lechmere v. Leckmere, Forrest. 
8o, Wilson v. Foreman, Dick. 593. But in a later 
^ase^ Ferry v. Philips, 4 Ves. 108, Lord Loughborough^ C* 
though he recognized the authority of Sowden v. 
Sowden, and observed that the " ground of that de- 
termination was that the trustee must be presumed 
in making the purchase to have intended to fulfil his 
bbligation/’ stated that he could find no case, no au- 
thority, or principle that entitled him where there is not 
aground of presumption; where in point of fact he 
must be satisfied that the party did not mean to execute 
the trust, or conceived himself to be under a trust to 
hold that the estate he purchased was subject to the 
trust.” From this observation it may be collected, that 
in his Lordship’s opinion, \t is not only necessary that 
the trustee be under an obligation to purchase land, but 
also that he be apprised of such obligation, and that no- 
thing appears to rebut the presumption of his intention 
to discharge it. It would ill become me to do more than 
to suggest that by this construction the estate of a trus- 
tee may be benefited, either by his ignorance of his 
duty, or fraud in the discharge of it ; and that it would 
perhaps be as consistent with the general spirit and 
policy of our equitable system, not to allow the plea of 
ignorance or fraud to be urged in support of a benefit to 
be derived from either ; but, to conclude, that where a 
man is bound to do an act, and he does what may enable 
hiijn to do the act, that hie does it with the view of doing 
that which he "was bound to do, or at least not to permit* 
him in a cou|[t of conscience to aver the contrary. 
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SECTION II. 

And if a father purchase lands, &c. in the 
name of a son unadvanced, it is an ad- 
vancement for him, not a trust (1); for the (i) lord 
father is bound by the law o^ nature to 
provide for his children {d\ and Chancery 5^ v. 
will compel him (e), if they are destitute, la!'" 

* Mumma v. 

Mumma, 2 Vem. 19. Jenning v. Sellack, 1 Vern, 467. Shales v. Shales, 2 Free* 
Gilb.Uses, 350. Bateman v. Bateman, 2 Vern. 436. Taylor v. Taylor , 
1 Atk. 386. Stileman v. Ashdown, 2 Atk. 

(d) The moral obligation which attaches to the pa-' 
rent to provide for his children, is the foundation of 
this rule ; it must therefore be considered as confined 
to those cases in which the child is not otherwise pro* 

▼ided for, see margin (3), and must not be allowed to 
break in upon the legal rights of others. Therefore 
though where a father purchases in the joint names of 
himself and a child otherwise unprovided for, and the 
father dies, the child shall have the benefit of survivor- 
ship against the heir, and all persons claiming as vo- 
lunteera under, or even as purchasers with notice from 
the father; Scroop y. Scroop, 1 Ch. Ca. 27. Back 
Andrews, 2 Vem, 120, Dyerv, Dyer, 2 Cox’s Rep. 92^. 

Pinch v. Finch, 15 Ves. 43 ; yet he shall not have such 
benefit of survivorship against creditors. Stileman v^ 

Ashdown, 2 Atk. 480. As to a purchaser in the name of 
a person, not a wife or child, see Eider v. KiddcPf 
10 Ves. 360. 

(c) Whether the court of Chancery ever had the 





(£) ElUot V. 
Miot, 

S Ch. Ca. fi31. 

S Elliot V. 
(mT, 

2 Ch. Ca. 831. 

Lkyd V. 

jRe^ 1 P« 
Wins. 608. 

FoU V. FoUf 

1 Ves. 76. • 

(4) Lkyd v. 
jReod, 1 P. 
Wms. 608. 
Attorney Ge- 
nera/ V. Bagg, 
Hard. 185. 
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and not able to maintain themselves. But 
if the trust is declared before, or at the 
time of the purchase (2) : or the father has 
already provided for him (3) ; or the whole 
estate is not given him (/), but part of it 
to another ; or if he were of full age (4),- 
and the father acts as proprietor, or does 
any thing which implies him to be owner of 
the land ; this shall over-rule the presump- 
tion of law in favour of him (g) . As to the 

power here ascribed to it may be doubted, the'legUla^ 
'ture having conferred such*^ power on the Lord Chancel- 
lor, where a Popish or Jewish parent refuses to allow 
his Protestant cUld a suitable maintenance, ii and 19 
Wm. III. c. 4. § 7. and 1 Anne, St. 1 . c. 30 ; and with 
respect to parents in general, the manner in which they 
shall diseWge this natural obligation towards their 
children is pointed out by 43 Eliz. c. s. As to the 
jurisdiction of Chancery jn such cases, see B. 3.' pt. 3, 
e. 9. § 1. 

if) Tlie case referred to is probably Baylisv. Newton, 
t Vera. 38 ; but the report is so confused, that tt is not 
a direct authority for the distinction here stated. 

(g) The case of Mutnma v. Mumma, 3 Vem, is 
reconciled Vith this distinction; the circumstance of 
Bie child’s infancy, and the decision of Ote court, in 
jBSmA u. .Andrews, 3 Ve^. iso, and. Skroop t. Scroop, 
1 Ch. Ca. 37, must be referred to the purchase being 
in the joint names of the father and child, which gave 
the lather an equal right to the possession, &c. See 



188 


CB. V. I 3 .] OF USES RAISED BY LAW. 

gratidfather, there is a difference in the case, 
where the father is dead, and where he is 
still living ; for when the father is dead, the 
grandchildren are in’the immediate care of 
the grandfather {h). And therefore if he 
takes bonds in their names, or makes leases 
to them, they shall not be adjudged as 
trusts, but as a provision for the grande 
child, unless it be otherwise declared at the 
same time (5). But this is to be under- 
stood only of legitimate children > for of a s Ch- Ca/ae, 
bastal’d or reputed child the law takes no ^ 
notice (i). 

S'ayhr v. Taylor, i Atk. 586; As to evidence of the 
father’s intention, see Murless v. Franklin, 1 Swan- 
Bton’s Rep. 13. 

Qi) But though the grandfather be bound to provide 
for his grandchildren after the death of, their father, 
courts of equity, it seeins, will not assist him in the dis> 
charge of this moral and legal obligation, and therefore 
will not supply the want of a surrender on behalf of a 
grandchild; Kettle v. Townsend, 1 Salk. 187; Tudor v, 

Anson, 3 Yes. 583. But sec Eltonv. Ehon, 3 Atk, 508, 
whence it might be inferred, that Lor^ Hardwicks 
thought a grandfather not rnpra% bovnd to provide for 
hia grandchild. 

(i) lliough to any dvil piirposeB bastards are not 
looked upon as children, yd/as the ties of nature can- 
not Re £sBolved, their parents are bound to maintain 
th^ ; and 1 have not been able to find any case which 
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renders lihem incapable of taking a gift ’ fr<»n their 
parents, provided they be sufficiently described ; see 
WiMram v. Adam, i Ves. & B. 423 ; such an incapa.. 
city indeed appears to have prevailed in the civil kiw. 
Cod. G. 57, 5, but has never been adopted by the law 
of England. They are, from reasons of civil policy, 
incapable of inheriting, but not of taking by devise, if 
they have acquired a name by reputation. They are 
not considered' as children for whom the consideration 
of blood would raise an use ; yet on an estate otherwise 
effectually passed, an use may be as well declared to a 
bastard being in esse, and sufficiently described, as to 
any other person. See Mr. Hdrgrave’s note (8), Col 
Litt. 123, a. Courts of equity will not indeed supply 
the want of a surrender of a copyhold estate, on behalf 
of a bastard; Fursaker i. Robinson, Pre. Ch. 475; 
neither will courts of equity supply the want of a sur- 
render in favour of a grandchild ; see B. 1. c. 1. § 7, 
note (j). Yet the natural obligation which the grand- 
father is under to provide for his otherwise destitute 
grandchildren, has been deemed in equity a sufficient 
consideration to rebut the resulting trust to the grand- 
father; whence then the objection to a natural child's 
receiving equal favour? The natural obligation of a 
parent to maintain his illegitimate offspring is incontro- 
vertible. See Puff. Law of Nature and Nations, b. 4. 
c. 11. § 6. But it miay be said, that though a bastard 
may take by direct gift from his parent, yet the law 
not imply a gift in his favour. In those cases in 
Which the conveyance, being taken ip the name 'of a 
child, is held an advancement for, and not a trust in the 
child, the- principle is, that the parent was bound to 
provide ftnr the child> and having directed the convey- 
ance to be in his name, is presumed to have intended to 
dm;ha^ such moral duty. If such be the principle^. 
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R will follow, that wherever such obligation exists in: 
the parent, the beneficial interest shall enure to the 
child. The obligation does extend to an ille^timate 
child, and consequently I should conceive him to be 
within the principle, and entitled to the benefit. 


SECTION III. 

» ■ 

So the wife cannot he a trustee for the 
husband; but if the husband purchase in 
her name, it shall be presumed to be an 
advancement and provision for her (1). (1) Kingdom 
And the law is the same, where the pur- 
chase is to himself, his wife and daughter, 
and their heirs (2); or of money lent on (2) Back y, 
mortgages and bonds in their names. Yet veiTiso! 
in case of creditors it may be fraudulent as 
to them (3), unless the purchase is made in ( 3 ^ 
pursuance of articles before the marriage, Bu(£ng, 2 
or as a settlement upon the wife «upon her 
marriage. And by the same reasoning it is, 
that where a wife is made executrix j it is 
to be presumed that she is not so appointed 
to have barely an office of trouble, but of 
benefit, to take the surplus (4), although 

era. ’ 
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she has a speciahlegacy given her (i) ; and 
this is not a devise, but in nature of an 
exception. But otherwise of a stranger 
made executor, who has a particular legacy, 
{z) Fatter there it implies a trust of the surplus (3). 
I’vei^ire. Yet the executor hath the entire right both 
in law and equity, unless by some such 
circumstances it appears that the testator 
intended the contrary ; for it cannot be in- 
tended that a man makes a will with intent 
to die intestate {k) ; and parol proof ought 

♦ * 

{i) This decision is refi^rred by Mr. Peere Williams 
to the reversal of Lord Cowper’s decree by the House 
of Lords, in the case of Lord Granvilk v. Duchess of 
Beaufort, i P.Wms. 114. But as that reversal pro- 
ceeded on an allegation that the decree \ti- F oster v. 
Mtmt was grounded on the fraud, and the wills being 
drawn at a tavern, which allegation afterwards appeared 
to be unfounded, the authority of Foster v. Muni is 
restored, and the case of Ball v. Smith has been over- 
ruled ; and it is now settled that a wife appointed exe- 
cutrix is, as to the residue, precisely in the situation of 
any other person appoint^ executor or executrix; 
Lake V. Lake, Ambl. 126; Gobsall v. Sounden, 2 £q. 
Ga. Ab. 444. pi. 58 ; Martin v. 'Rebow, 1 Bro. Ch. 
Hep. 154; unless the legacy to her being specific, 
consist of property which was her’s before marriage, 
vrhich circumstance ipay vary the rule; Lawson v. 
Zaurnn^f 7JB10, P. C. 51 1 : see also Hansletf v. Finch, 
a Ves. aSo. 


(*) % law, the appointment of an executor vests in 
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to be received in favour* of an executors 
title (0, consistent with the will (6). v. 

Wms. 7. Lad^ GknviUe v. Duchesf Beaufort, 1 P.Wms. 114. Gainsho* 
rough V, G(^i^sborough, 2 Vem. 252. Littlehury v. Buckley^ cited 2 Vem. 677. 
Bachelor v. Searle, 2 Vem.'Vsd. DkAtc </ Builani v. Ihcftets of Rutland, 2 P. 
Wms. 210. Mallabar v. Mallahar, Forrest. 78. Lakt v. Xolctf, 1 Wils. 313. 
Amb. 126. Brown v. Sehwyn, Forrest. 24o. 

him all the personal estate of his testator, and if any 
surplus remain after payment of funeral expences and 
debts, such surplus will belong to the executor. But 
in equity, if it can be collected from any circumstance 
or expression in the will, that the testator intended his 
executor only the office, and not the beneficial in-*' 
terest, such intention shall receive effect, and the exe^ 
cutor shall be deemed h trustee for those on whom the 
law would have cast the surplus in cases of a complete 
intestacy. The cases upon the subject are numerous, . 
and not easily reconcileable. I will, however, endeavour 
to extract the several rules which have governed their 
decision. 


1. As the exclusion of the executor from the residue 
is to be referred to the presumed intention of the testa- 
tor that he should not take it beneficially, an express 
declaration that he should take as trustee will of course 
exclude him 5 Pring v. Pring, 2 Vern. 99 ; Graydm v. 
PLkh&y 2 Atk. 18 ; Wheelen* v. Sheers, Mosely, 288, 301 ; 
Dean v. Dalton, 2 Bro. Ch. Rep. 634; Bennet v. Bachelor, 
3 Bro. Ch^ 28. 1 Ves. jun. 63 ; and theex^jlusion of ohe 
executor as a trustee will consequently exclude his co- 
executor; White Y. Evans, 4 Ves. 21 ; unless there be 
evidence^ of a contrary intention, William v. Jmes, 
10 Ves. 77 ; Pratt v. Sladden, 14 Ves. 193 j Damm v. 
Chrk, 15 Ves. 416 ; and see Dalton v. Dean, to shew 
that direction to reimburse the executors their expencesj 
is suffioient to exclude theiU', 2 Bro. Rep. 634* 
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Where the lessor ap^ars to have intended by 
his will to make an express disposition of the residue^ 
but by some accident or omission such disposition is 
not perfected at the time of his death, as where the will 
contains a residuary clause,* but the name of the resi- 
duary legatee is not inserted, the executor shall be 
excluded from the residue. Bp. of Cloyne v. Youngs 
2 Ves. gi ; Juord North v. Purdon, 2 Ves.495 ; Uomsby 
V. Finch, 2 Ves, jun. 78 ; Oldham v. Carleton, 2 Cox^s 
R. 40Q. 

3. Where the testator has by his will disposed of the 
residue of his property, but by the death of the residu- 
ary legatee, in the life-time of the testator, it is undis- 
posed of at the time of the testator’s death, Nichols 
V. Crisp, Amb. 769 ; Bennett v. Bachelor, 3 Bro. Ch, 
Rep, 28. 

4. The next class of cases in which an executor shall 
be excluded from the residue, is, where the testator 
has given him e legacy expressly for his care and trou- 
ble : which, as observed by Lord Hardwicke, in Bp. 
of Cloyne v. Young, 2 Ves. 97, is a very strong case for 
a resulting trust, not on the foot of giving all and some, 
but that it was evidence that the testator meant him as 
a trustee for some other for whom the care and trouble 
should be, as it could not be for himself ; Foster v. Munt, 

1 Vem, 473 ; liachjkld v. Careless, 2 P. Wms. 157 ; 
0 >rdel V. No^n, 2 Vern. 148; Newstead v. Johnstone, 

2 Atk. 46. 

5. Though the objection to the executor’s taking 
part and all h^ been thought a very weak and insuffi- 
cient ground for excluding him from the residue, as the 
testator might intend the particular legacy to him in 
case of the personal estate falling short, yet it has been 



GLV. |3 ] ot uses raised by law. 

ikiUowed to prevail, and it is now a settled rule in equity, 
that if a sok executor has a legacy generally and abso- 
lutely given to him, (for if under certain limitations, 
which will be hereafter considered, it will not exclude,) 
he shall be excluded from (he residue ; Cook v. Walker, 
cited 2 Vern. 676. Jodin v. Brewet, Bunb. 112. Davers 
V, Dewes, 3 P. Wms. 40. Farringdon v. Knightly, 
1 P. Wms. 544. Vachell v. Jefferies, Pre. Ch. 170, 
Petit V. Smith, i P. Wms. 7. Nor will the circumstance 
of the legacy being specific be sufficient to entitle him ; 
Randall v, Bookey, 2 Vern. 425. Southcot v. Watson, 
3 Atk. 226. Martin v. Rebow, 1 Bro. Ch. Rep. 154, 
Nesbitt V. Murray, 5 Ves. 149; nor will the testator's 
having bequeathed legacies to his next of kin vary the 
ride; Barley y. Powell, 2 Vern. 361. Wheeler v. Sheers, 
Mosely, 288. Andrew v. dark, 2 Ves. 162. Kennedy 
V. Stainsby, E. 1755, stated in a note. 2 Ves.jun. 66; 
for the rule is founded rather on a presumption of intent 
to exclude the executor, than to create a trust for his 
next of kin, and therefore if there be no next of kin, a 
trust shall result for the crown, Middleton v. Spicer, 
1 Bro. Ch. Rep. 201 . 

6. Where the testator appears to have intended to 
dispose of any part of his personal estate, Urquhart v. 
King, 7 Ves. 225. 

7. Where the residue is given to the executors as 
tenants in common, and one of the ejaecutors dies,, 
whereby his share lapses, the next of kin, and not the 
surviving executors, shall have the lapsed share. Page 
v. Page, 2 P. Wms. 489, 1 Ves.jun. 66. 542. 

With respect to co-executors, they are clearly within 
the three first stated grounds on which a sole executor 
shall be excluded from the residue. And as to the 
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fourth ground of exclusion, it seems to be now settled 
that a legacy given to one executor expressly for his 
care and trouble, will, though no legacy be given to his 
co-executor, exclude. White v. Evans, 4 Ves. 21. As 
to the fifth ground of exclusion of a sole executor, 
several points of distinction are material in its applica- 
tion to co-executors. A sole executor is excluded from 
the residue by the bequest of a legacy, because it shall 
not be supposed that he was intended to take part and 
all. But if there be two or more executors, a legacy 
to one is not within such objection, for the testator 
might intend a preference to him pro tanto. Colesworth 
V. Brangwin, Pre. Ch. 323. Jdhnson v. Twist, cited 2 
Ves. 166. Biiffar v. Bradford, 2 Atk. 220. So where 
several executors have unequal legacies, whether pecu- 
niary or specific, they shill not be thereby excluded 
from the residue. Brasbridge v. Woodrqffe, 2 Atk. 69. 
Bowker v. Hunter, 1 Bro. Ch. Rep. 328. Blinkhom v. 
Feast, 2 Ves. 27. But where equal pecuniary legacies 
are given to two or more executors, a trust shall result 
for those on whom, in case of an intestacy, the law 
would have cast it. Petit v. Smith, 1 P. Wms. 7. 
i 2 areif\. Goodinge, 3 Bro. Ch.Rep. 110. Muckkstonv. 
Brown, 6 Ves. 64. But see Heron v. Newton, 9 Mod. 
11. Qu. whether distinct specific legacies of equal 
value to several executors, will exclude them ? 

It now remains to consider in what cases an executor 
stall not be* excluded from the residue; upon which 
it may be stated as an universal rule, that a court of 
equity will' not interfere to the prejudice of the exe- 
cutor’s legal right, if such legal right can be reconciled 
with the intention of the testator, expressed by or to 
be collected from his will ; and therefore even the l)e- 
quest of a legacy to the executor shall not exclude, if 
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such legacy be consistent with the intent, that the 
executor shall take the residue ; as where a gift to the 
executor is an exception out of another legacy. Griffith 
V, Rogers, Pre. Ch. 231. Newsteadv. Johnstone, 2 Atk. 
45. Southcot V. Watson, *3 Atk. 229. Or whore the 
executorship is limited to a particular period, or deter- 
minable, on a contingency, and the thing bequeathed 
to the executor upon such contingency taking place, 
is bequeathed over. Hoskins v. Hoskins^ Pre. Ch. 263. 
Or where the gift is only a limited interest, as for the 
life of the executor. Lady Granville v. Duchess of 
Beaufort, 1 P. Wms. 114. Jones v. Westcombe, Pre. 
Ch. 316. Nourse v. Finch, 1 Ves. jun. 356, or where the 
wife be executrix, the bequest be of her paraphernalia. 
Lawsdn v. Lawson, 7 Bro. P. C. 521. Ballv. Smith, 2 
Vern. 675- 

(t) That parol evidence is admissible for the purpose 
of rebutting a resulting trust, is incontrovertibly esta- 
blished by the several cases referred to in the margin ; 
but it is said, in several cases, that it ought to be ad- 
mitted with great caution ; Duke of Rutland v. Duchess 
of Rutland, 2 P. Wms. 215. Rachjield v. Careless, 2 
P. Wms. 160. Blinkhorn v. Feast, 2 Ves. 28. Nourse 
V. Finch, 1 Ves. jun. 359 ; and restricted to what passed 
at the time of making the will. Duke of Rutland 
Duchess of Rutland, 2 P. Wms. 315. Nourse v. Finch, 
1 Ves. jun. 359. Such restriction would indeed, under 
aome circumstances, be extremely proper ; as if tbe 
testator, at the time of making bis will, declared, that 
his executor should or should not have the residue, such 
declaration ought not to be controverted by contrary de- 
clarations made prior or subsequent to the making of the 
will. But supposing no conversation to have been had 
respecting the residue at the time of making the will, 
but subsequent thereto the testator had declared that 

K a 
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he had and intended, hy appointing A. his exechtor, to 
give him the residue ; should evidence of such the 
testator’s construction of his appointment of A. to be 
his executor be rejected ? the testator’s construction in 
such case would be strictly^ correct, with reference to 
the rule of law, which is, that the executor shall tidte 
every thing not disposed of; and with the reasoning 
of courts of equity, which qualifies the legal right, thb 
testator might •be, and such declaration iiirould shew he 
actually was, wholly unacquainted. To reject evidehbe 
explanatory of the testator’s intention would, uhder such 
circumstances, wholly defeat it,.and that, in order to 
enforce a rule of equity which professes to efTectuate 
the testator’s intention. 

With respect to evidence* of declarations prior to the 
making of the will, unless in the shape of instructions 
for such purpose, they are, in certain cases, obviously 
entitled to less respect than declarations made at the 
time of, or subsequent to the making of the will ; for 
whatever might be the intention at the time of the de- 
claration, it might have been varied, or been wholly 
abandoned, at the time of making the will. The greatest 
circumspection is, therefore, due, in receiving evidence 
of declarations prior to the making of the will, unless, as 
before observed, they were intended as directions of 
instructions for such purpose. See Clarinell v, Ijeivth- 
waite, 2 Ves, jun. 473, and the cases there considered. 
Sfee also Triyimer v. Baj^ne, 7 Ves. 508. Langham v. 
Sanford, 17 Ves. 443. As to evidence by the next of 
kin, see White v. Williams, 3 Ves. & B. 72 
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SECTION IV. 

The second sort of resulting uses are upon 
conveyances. For every man that hath 
lands, hath thereby two things in him ; the 
one the possession of the land, which in 
the law of England, is called the freehold; 
and the other, the authority to take the 
profits of the land, which is the use (1). 
And< therefore, where there is a feoffment 
to particular uses, the residue of the use 
shall be to the feoffor (w) ; for the raising 


(m) I have already had occasion to refer to the doc- 
trine of resulting uses, where no consideration or de- 
claration of the use appears on the conveyance, and 
the principle upon which an use will result in those 
cases, namely, that so much of the use as a man does 
not dispose of remains in him, extending to cases where 
a man makes a feoffment, or other conveyance, and 
parts with, or limits only, a particular estate, and leaves 
-the residue undisposed of, it follows, that where there 
is a feoffment to particular uses, the residue of the yse 
shall be to the feoffor, and that althougH the feoffment 
be made for a consideration ; for it is th^ intent that 
guides the use ; and here the feoffor expressly declaring 
a particular estate of the use, it shews tlmt if he in- 
tended to depart with the residue, he would have de- 
clared that intention also; but in this particular, a 
diitinctioQ is observable, where there is a consideration, 

K 3 


( 1 ) Co. Lit 
23, a. 271. b. 
Saunders on 
Uses, 127. et 
suq. 
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those particular estates appears a sufficient 
consideration for making the conveyance. 
And there is no great difference (n) between 

though purely nominal, and no use is deiclared, and whe^e 
some part of the use is declared ; for in the first case, no 
use will result to the feoffor, the payment of even a no- 
minal consideration shewing an intent that the feoffees 
should have the use ; whereas, in the latter case, the 
consideration will be referred to the particular uses 
declared, and the residue of the use will result. Short^ 
ridge v. TMmplugh, 2 Ld. Raym* 798. 7 Mod. 71. 2 
Salk. 678. Lloyd v. Spillet, 2 Atk. 148. Barnard. 384. 

{n) One difference between a feoffment to uses, and 
a covenant to stand seised, is, that in a covenant to 
-stand seised to uses, not only so much as the cove- 
nantor does not dispose of remains in him, but also such 
uses as do not or cannot take effect ; as if A. covenant, 
in consideration of blood, to stand seised to the use of 
B. his son, for life, and in consideration of 1,000/. to 
.stand seised to the use of C. in fee, after the death of 

B. , and B. refuse the use, A shall retain, and C. shall 
not take immediately ; whereas, if A. had made a fe^ 
offment to the use of B. for life, and after to the u$e of 

C. for life, and B. refused, in that case C. should take 
his estate presently. The reason of which distinction 
is^ that in the latter case, the feoffor by his feoffment, 
hath put the Svhole estate out of him, and all the uses 
are created put of it, as out of one and the same root ; 
and, therefore, so long as any of the uses can take effect, 
the feoffor shall not meddle with the land ; bnt, in tlm 
former case of a covenant raising an use, there the con- 
sideration, which is the cause which raises every several 
use, is several, and all the uses grow and arise outiif 
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a feofiinent to uses, and a p ovenant to stand 
seised ; for so much as he does not dispose 
of remains in him as the ancient use in both 
cases, although in the one, there is a trans- 
mutation of the possession, and in the other 
not (2). So that there seems no resulting ( 2 ) Pyhu r. 
use or occasion for a priority of an instant, 

(viz.) that it should first vestj and then 
return (3). But there is a difference, where 
he who has the use limits it to A. for life, iVem'srs, 
remainder to the’ heirs of the body of B. ; 
here -no estate can arise to B., because no- 
thing moved from him : otherwise, if the 
limitation is to the heirs of his own body 
(4), there, ut res magiswaleat, he shall have Ci) Pyha r. 
it for his life ( 0 ). And although an estate 

1 Ventr. 578. 

I Mod. 98. Davis v. Speedy 4 Mod. 153. 

the estate of the covenantor; and, therefore, if- one 
refuses, he who is next in remainder shall not take 
presently, but the covenantor shall keep it. Rector of 
ChedingtorC^ case, i Rep. 154, b. Lord Pagef^ case, 

I Leon. 200. As to the difference between a covenant 
to stand seised to use, and a conveyance at common 
law, see Southcot V. Stowell, 2 Mod. 207. • 

(0) See Southcot v. Stowell, 2 Mod. 211’, where this 
point is doubted, and Fearne^s Ess. Cont. Rem. 30, 

33.. where it is supported, and the difference between 
the case stated to be, that in Py bus v. Mitford, the 
covenantor had not limited any use during his own 

K 4 
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cannot arise by iifiplication in a deed, even 
by way of use, and a man cannot convey 
to himself (5), yet a man may qualify an 
a Ventr.’ 379. estate that is in him* (6). But if a man 

(6) Xanev. . , . ' , , 

Pmneii, Govenaut to Stand seised to such uses, as 

1 Rolls Rep. should leave a descendible estatedn 

himself, as to the use of his son from and 

2 Mod. 207. after his marriage, or to the use of J. S. 

after forty years ; these are not to be 
resembled to the cases where the precedent 
estates cannot continue*^ longer than his 
life (p) ; and this, without any wrong*done 
to any rule of law, may be turned to an 
use for life, and therefore such construction 

(7) per Lord shall be (7). 

Halo, 1 Vcntr. 

37f>. . 

life; whereas in Southcot v. Stoxoell, he had limited a 
present use to his son in tail. 

(j>) For the father dying before the marriage of his 
son, in the one case, or before the expiration of the forty 
years, in the other case, the estate would descend. 
Pyhm V. Mil ford, i Mod. 160. 
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SECTJON V. 


And the words of the statute 29 Car. II. 
cap. 3, “ and to no other uses,” shall be con- 
strued to no other express uses ; but shall 
not prevent uses by implication, which 
arise of necessity ; because the uses must 
be ii\ somebody. But an use reserved by 
implication of law, §hall not be implied 
against the express intent of the convey- 
ance ; for the statute of, frauds, which saves 
resulting trusts, extends only to such as 
were resulting trusts before the statute, and 
a bare declaration by parol before the act, 
would prevent any resulting trust (1 ) ; so if 0 BeikMv. 
an express estate be limited to the cove- 
nantor (gf). A fortiori, where the estates take Giib.Ufe8,5». 


(9) The grantor, in this case, having expressly limited 
•an estate for years to himself, had he taken the fr^ 
hold by implication, this use for years would have been 
merged in it, which would be raising an e’state by im- 
plication, to destroy an estate expressly limited in the 
deed, directly contrary to the nature of implications. 
Fearnc’s Cont. Rem. 41. But if an estate for years 
had been limited away, and no use limited to the 
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effect by transmutation of possession, and a 
particular estate is limited to the grantor, 
as for ninety-nine years (2), remainder to 
trustees for twenty-five years, remainder to 
himself in tail male, &c. this is void, for 
vto!’*’ want of a freehold to support it. 

Ab. 189. c. 11. 

S Eq. Ca. Ab, 753* Fearne’s Essay Cpnt. Rem. 16. et seq. 


(^) Adams v, 

&ivagey 2 

Salk. 679. 


grantor, he would have been by implication entitled to 
the use of the present freehold, which was not limited 
away, which would have supported the limitation over 
to the heirs of his body. Pmhay v. Ilurrell, ^ Vera* 
'370* 2 Freem. 231, 235, 2^8. 
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CHAP. VI. 


Of the Extinguishment of Uses. 


SECTION I. 


W E will now see where the use may be 
extinguished or not. For to every execu- 
tion of an use by force of this statute, four 
things are requisite *(1) : 1st, A person (DCAik#- 
seised (o); 2dly, A person cestui que use (b ) ; j^p. Tse' 


(a) Though I have already had occasion to touch 
upon this point, it may be material to consider more 
particularly who may be and shall be considered to be 
seised to an use ; in the course of which, I shall point 
out what persons, though incapable of being seised to 
an use, may hold as trustees. To stand seised to an 
use, two things are necessary ; first. That the person be 
capable of confidence and trust ; , secondly. That he take 
the estate under the trust limited and appointed. 

1st, All persons (in which are included even femes 
coverts and infants) may primd fade be considered as 
capable of confidence ; it will therefore be sufficient to 
enumerate the exceptions to this general capacity. 

" 1. Bodies politic are not capable, because they are 
framed at the will of the king, and are no further capable 
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3dly, An use in <esse (c) viz. in possession, 
reversion, or remainder ; 4thly, The estate 


than he wills them : and it is his will that they should 
purchase for the common benefit, and for the ends of 
their creation, and that they should not take any thing 
in trust for others ; also, being incorporate,_the Chancery 
had no process on the persons to compel them to dis- 
charge their trust; Gilb. 5. 1 Rep. 122. Poph. 72. 
But chiefly, says Lord Bacon, because of the letter of 
the statute, which, in any clause when it speaketh of 
the feofiee, resteth only upon the word person ; but v^hen 
it speaketh of cestui que use, it addeth person or body 
politic; Readings on Statute of Uses, 347. And as 
bodies corporate are incapable of standing seised to an 
use, so are they incapable of taking as trustees ; Smky 
T. Masters, See. of the Clock Maker’s company, 1 Bro. 
Ch. Rep. 81 ; except as trustees for charities, which 
they are allowed to do hy the equity of 43 Eliz. c. 4. 1 1. 
Gr^th FlootTs case. Hob. 136. 2 Vem. 454. Sanders’ 
Uses, 153. 

s. Aliens qnd persons attainted are not capable of 
standing seised to an use, for they can take for no per- 
son’s benefit but the king’s. 1 rep. 122. Poph. 72. 
1 Roll’s Rep. 382. 

3, The king cannot be seised to an use, because 
thefe is no,mean^ to compel him to perform his trust; 
Poph. 72. Hard. 468. i Roll’s Rep. 332. Bro. Feofiin. 
al. Uses, 338. Gilb. U8«f, 5. But in the case of Kill- 
dare V. Eustace, 1 Vem. 439, the master of the rolls 
iqtiaiat^d an opiniqp that t^ king might bp a tfustee. 
Butquserc? 
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out of which the use arisei^ ought to vest in 
cestui que use (£{). And all these four must 

2dly, But though the person be capable of confidence 
and trust, yet it is further requisite, in order to affect 
•him with the use, that he take the estate upon the trust 
limited, which may be done by express words or by 
implication. 

1 . By express words, as where by the words of the 
deed the uses are distinctly and expressly declared. 

2. By implication, as where one takes a feoffment 
without* consideration, or having notice of the several 
uses and trusts, there he shall be supposed to take it 
Subject to those uses and trusts, for the law will suppose 
a man’s actions rather just than otherwise. But wher6 
a man takes from the feoffees, for valuable considera- 
tion, a greater estate than they had, he shall not be 
affected by the use though he had notice of it, but shall 
take it to his owii use ; Gilb. Uses, 6, 7 ; neither shall 
a man be affected with a use another if his claim be 
founded on a title paramount, as the title of a lord by 
escheat, or the lord of a villein, or a lord who enters 
for mortmain, or who recovers by a cessavit ; Gilb. Uses, 
10. 1 Rep. 1^12 ; nor shall persons be affected with an 
use to another, who claim adversely to the estate out of 
which the use was to be served, as disseisprs, abators, 
intruders; Gilb. Uses, 10, 1 Rep. 122; nor shall per- 
sons whose estates are cast upon them by •act of lat^ 
s|^nd seised to the use of another, as tenants by the 
courtesy, tenants by dower, ahd tenants in tail ; Gilb. 
Uses, 10, ii, 171; Sanders’ Uses, 86. 1 Rep. 122. 
But a tenant in tail may be a trustee ; Clowdsfy v. Pet- 
ham, 1 Vern. 411. whether he may not stand seised to an 
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concur at one and the same point of time* 
So that every use in e9se> viz. in possession, 

use, see Sanders on Uses, 145 ; Mr. Hargrave’s note (3), 
Co. litt. 19, b; LordBacon^s Readings on Statute of 
Uses, Law Tracts, 347. In short, there must to every 
seisin to an use be a confidence in the person, and 
privity of estate, and if either of these requisites be 
wanting, or fail, the use cannot be executed. But 
though the use cannot be executed for want of a person 
capable of standing seised, yet as a trust shall never be 
allowed to fail on account of any disability in the tinistee, 
courts of equity being guided more by the intent in 
raising and fastening the trust on the estate than by the 
ability or disability of the trustee ; therefore though no 
trustee be named, or he die in the life-time of the testa- 
tor, or he be an improper or incapable person, yet the 
trust shall prevail, and the author of the trust or his 
heir shall be decreed to execute it ; Gravenor v, Hal* 
lum, Ambl. 642; Sonky v. Master, S^c, of the Clock* 
makers^ Company, 1 Bro. Ch. Rep. 81. Qaare, whether 
such defective use woujd not before the statute have 
been supported in equity? See 1 Rep. 137. 

(6) As there should be a person capable of being 
seised to an use, so must the person in whose favour it 
is to arise be capable of receiving or taking it. Per- 
sons therefore who are incapable of taking the lands 
.themselves, are incapable of taking an estate in the 
lands by way of use. But if they are capable of taking 
though not of holding the lands, as in the case of gn 
alien, Co. Xitt. 2, b. Mr* Har. note (1); Godb. 275 ; 
Dyer, 283, b. (but see Gilb. Uses, 43, .204) they are 
capable of an use in the lands: the king, though he 
.cannot have feoffees to his use, may take an use by 
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retersion, or remaiiideri •where the other 
circumstances are not wanting, is executed 
by the statute immediately (e); but no future 

conveyance of record ; Lord Bacon's Readings, 349, 
Gilb. Uses, 44. Sanders' Uses, 90 ; but a monk cannot 
have an use ; Gilb. Uses, 90 ; nor will an use arise 
to a parish ; but though a limitation of an use to a 
parish is void as an use, yet it is good as a trust ; Gilb. 
Uses, 44. Sanders’ Uses, 90, 91. 

(c) The words of th§ act being every person that 
has, or hereafter shall have any use,” to the raising of 
which, as already observed, there must be a subject on 
which an use may be limited^ viz. of which the use can 
be separated from the possession, and whereof seisin 
can be instantly given, and also a sufficient considera- 
tion or an express declaration of the use. 

(d) The act declaring " That the estate of such 
person seised to an use shall be adjudged in cestui <}ue 
use.” 

(e) As the statute mentions uses, trusts, and confi- 
dence, it executes the possession to the use, if expressed 
by either of these words ; Eure v. Howard, Pre. Ch. 
345, Skin. 2 Qg ; Broughton v. Langley, 2 Salk. 679 ; see 
Sanders on Uses, 154. As to what other words will 
raise an use, see Sanders, 155, 161. 

* But it seems material to remark, that as It is a rule 
that where conveyances may operate both by common 
law and statute, they shall receive their operation from 
the common law, if a feoffment be to A. and his heirs, 
to the tise of A. and his heirs, such use will not be a 
statute use, but a common law use, the use and the 
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(2) Chud^ 

leigh's case, i 
Rep. 121 , 
122 , 126 , 
Homes V. 
Vutersy 
2 Siderf, 64 , 
158 . 



2Roir8Ab. 
796 ^ 797 . 


wr contingent use, till they come in esse» 
2dly, All uses, whether contingent or othew, 
not executed by the statute, remain in the 
mean time at comm6n law ; so that if die 
root is defeated, out of which they ought to . 
spring, the uses are utterly destroyed (2) ; 
that is, if the feoffees and their heirs do not 
continue their seisin, or some other by their 
assignment, against whom there may be a 
remedy in equity ; as whjere the party is in, 
in the per, and with notice (3), or withotit 
a consideration, for then the law implies 
notice (/') : But a lekse for years shall only 


estate going together. See Jenkins v. Young, Cro. 
Car. 230; Lord Altham v. Earl of Anglesey, Gilb. 
Rep. 16. 

(/) ” Originally it was held that Chancery could give 
no relief but against the very person himself intrusted, 
for cestui que use, and not against his heir or alienee. 
This was altered in the reign of H. VI. with respect to 
the heir and afterwards the same rule, by a parity of 
reason, was extended to such alienees as had purchased 
either without a valuable consideration, or with an ex- 
press notice of the use 2 Bla. Com. 329 ; and the 
njmon assij^ed by Lord Bacon is, “ because the Chan- 
cery looketh farther than the common law, viz. to the 
corrupt ccmspience of him that will deal in the land, 
kirawing it in equity to be another’s; and therefore if 
diere were radix amaritudinis, the consideration puigeth 
it not, but that it is at the peril of him that giveth it 
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bind the future use, and^not destroy it for 
tbe freehold, because the seisin remains (4). 
3dly, It was formerly held, that the feoifees 
after the statute had'a possibility to serve a 
future use, when it came in esse, and that 
they should be reputed the donors of all the 
contingent estates when they vested ; and if 
the possession was disturbed, the feoffees 
should have power to re-enter to revive the 
future uses according to their trust; but if 
they bar themselves of their entry, then this 
case 'being not remedied by the statute, 
remains at common law (5). But this opi- 
nion has been since contradicted (g) ; and 
it is now held, that, to’ the raising of the 

SO that consideration or no consideration is an issue at 
the common law, but notice or no notice is an issue in 
the Chancery. Readings on Stat. of Uses, 3i2^ 

mi 

(g) See Haks v. llisleif, Pollex. 390 ; in which the 
doctrine laid down in ChudleigKs case, and Wegg v* 
Villers, and several other cases, is referred to the 
dread of a perpetuity ; and as such reason is done away 
by the determination of Archer's case, the power of tlje 
feoffees to destroy the contingent remainders, or the 
necessity of their entries to reduce or restore them, are 
said no longer to exist. With respect to the necessity 
of the feoffee^s actually entering to restore the contin- 
gent uses, Mr, Fearne observes, that we ought to be 
very cautious how we at this day admit such a doctrine 
in practice, a doctrine' which, would lead us to con- 

VOL. II. L 


m 


(4) Bolls V. Su' 
H, Winton^ 
Noy. 122. 

2 Kollos Ab. 

794.Gilb.Uses. 

139. 


( 5 ) Chudlci^h's 
case, 1 Rep. 
l.S7.Shepberds 
ToucIms. 523. 
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future uses after the statute, the regress of 
the feoffees is not requisite, and that they 
have no power to bar these future uses ; for 
the statute has taken and transferred all the 
estate out of them, and they are as mere 
instruments. So that contingent uses do 
now, like other contingent remainders, de* 
pend upon the particular estate. For to 
reduce the estates conveyed by way of use 
to the common law, which all sides agree 
was the chief end of the statute of uses, no-^ 
thing ought to be left in the feoffees, no need 
of any scintilla juris, or power of re-entry 
for the benefit of the contingent uses, nor 
power in the feoffees to destroy them, but 
but they are mere conduit-pipes. And the 

elude, that in the common cases of strict settlement 
upon marriage, where the conveyance is by way of use, 
if the father, the first tenant for life, were by feoffment 
to devest the estates, leaving them a right of entry, the 
contingent remainders to the sons could not take effect, 
unless the mother, supposing her to take a remainder 
for life, and to survive the father, or else the trustees, 
to whom the remainder for preserving contingent uses 
was limited, or else the general grantees or releasees, to 
whom the lands were conveyed to the uses expressed, 
should actually make an entry into the lands ; an opi- 
nion, which, he observes, with all due deference to what 
was ddivered by the court of King’s Bench, in their 
aiguments upon the case of TYegg v. VUiers, he cannot 
persuade himself would hold at this day. 
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Other conceit was grounded, as it seenis, 
upon a zeal against perpetuities and con- 
tingent remainders (6), there being at that 
time no received opinion that the destruction 
of a particular estate would destroy a con- 
tingentremainder, tillafterwards, mArcherfi 
case (7), it was so adjudged. 


SECTION II. 

And it seems to be the rule of this court, 
that where a man is a purchaser for valu- 
able consideration, without notice, he shall 
not be annoyed in equity (A); not only 


(A) This nife is founded on a principle of equity 
too obvious to require illustration. It seems, however, 
to have been broken in upon by the decisions in the 
oases of Hurf A V. Bur^h, Rep. Temp. Finch, a8; and 
WiUiam v. Lambe, 3 Bro. Ch. 264 : in the fonner of 
which cases the court appears to have interposed to the 
prejudice of a judgment-creditor, without notice of plain* 
riff^s equity ; and in the lattm-, to the prejudice of a 
purchase, without notice of plaintiff’s title as/dowress. 
Witii respect to those instances in which ^.boni fide 
purchaser has in equity been postponed, in respect of 
his conniving at the subsequent fraud .of him under,^ 

T 9. 


( 6 ) V. 

Ridey, Pol- 
lexf. 385, 393. 


(r) I Rep. 66, 
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where he has a prior legal estate, but whem 
he has a better title or right to call for the 
0 ) water V. legal estate than the other (1). But by 
«vern.599. taking a conveyance,* witn notice ot tne 
Gou * trust, he himself becomes the trustee (e), and 
not, to get a plank to save himself, be 

Y« Mantell, 

i P. Wms. 6f8. Brandlym v. Ord^ 1 Atk, 571. Snelling v, Squint^ 2 Ch. Ca; 47. MU- 
Utrd\cMef 2^Freem. 43. Dighy v. Morgan, 1 Ch, Rep. 129. 


whom he derived his title, they are evidently exceptions 
to the general rule, which is confined to the claim of 
the purchaser at the time of completing his purchase ; 
a claim which he may forfeit as to third persons, by 
subsequent misconduct.. See B. i. c. 3. s. 4. It may 
also be proper to observe, that though a purchaser for 
valuable consideration, without notice of a fraud by him 
under whom he claims, shall hot be prejudiced in 
equity, he shall not be assisted against the party upon 
whom the fraud was committed. 

(0 This proposition is stated too generally ; for 
though an immediate or first purchaser, with notice 
of an equitable claim in another, shall certainly not be 
allowed, though a purchaser for valuable consideration, 
to protect himself against such equitable claim ; yet if 
a person, having notice of an equitable claim in another^, 
purchase from one who had not notice of such claim, 
he may protect himself by want of notice in his vendor, 
such protection being necessary to secure to the bonS« 
fide purchaser, without notice, the full benefit of his^ 
purchase y Harrison v. Forth, Pre. Ch. 51 ; Brandling 
V. Ord, 1 Atk. 571 ; Sweete v, Southcate, 2 Bro. Rep. 
66. Neither shall a purchaser, without notice from a, 
purchaser with notice, be considered in equity as boun4i 
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guilty of a breaqh of trust, notwithstanding 
any consideration paid (2). Yet where the 
trust is general, as to pay debts, though he 
has notice of them, tlie purchaser seems not 
obliged to see the money applied (3) ; other- 
wise, if the debts be particular (A:), as for 
payment of debts in a schedule (4.) So 
although the law hath entrusted the executor 

173. lOM V, BeanCy 1 Ves. 215. Smith v. Guycuy 1 Bro. Ch, Rep, 1 
V, Mampson, 2 Vern, 5. JUfn/d v. Baldweny 1 Ves. 173. 

by the trust; Ferrarsw. Cherry, 2 Vern. 384; Mertim 
V. JoUiffe, Ambl. 313. It diay be material to remark, 
that notice is not confined to the time of the contract ; 
for if a person who has a lien in equity on the premises, 
give notice of such equitable lien before actual pay- 
ment of the purchase money, it is sufficient; Tourvillt 
V. Nash, 3 P. Wms. 307 ; Story v. Lord Windsor, 2 Atk* 
630; Hardingham v. Nicholls, 3 Atk. 304. Or before 
the execution of the conveyance, though the purchase- 
money be actually paid. See Wigg v. Wigg, 1 Atk,^ 
384; but see Hill v, Bickerdike, 12 May, 1801, Exch. 

(Jk) But though the purchaser be bound to see to 
the application of the money, as to scheduled debts, he 
is not bound to see that only so much real»estate is sold 
or mortgaged as will discharge such scheduled debts ; 
Spalding v. Shalmer, 1 Vern. 30I ; unless there be col- 
lusion between the heir and trustee; Culpepper v. Aslmi, 
2 Ch. Ca. 115, 221. Neither is he bound to see to the 
payment of debts generally, nor of legacies, if the estate 
be charged generally with debts and legacies ; for not 
being, in such case, bound to see to the discharge of 

b S 


H9 


(2) Saunders 
V. Dehew, 

2 Vern, 271. 


(3) Culpepper 
y. Astokf 2 
Ch. Ca. 115, 
221. EUiott 

V. Merruman, 
Barnard. 78. 
Lli^d V. Bald- 
win, 1 Ves. 

:i6. {4)Cottrplk 
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with the personaT estate to pay debts, and 
unless he has an absolute power, he has 
none at all ; yet if a term is devised to exe- 
cutors to raise 2,000/. for the portion of his 
daughter, and the executors mortgage this 
term, the portion shall be preferred (/). 

debts, he cannot be expected to see to the discharge of 
legacies, ivhich * cannot be paid till after the debts; 
Marvin v. Cook, 5th May, 1 708 ; Jebb v. Abbot, 9th 
February, 1 782 ; Bro. Appendix to 1 vol. Rep. Ch. p. 1 1, 
Rogers v, Skillicorne, Ambl. 188. 

(Z) This point was so adjudged by the House of 
Lords, in the case of Humble v. Bill, 2 Vern. 444. But 
it seems to have been overruled by the case of Etver v. 
Corbett, 2 P. Wms. 148 ; Elliott v. Merryman, 2 Atk. 
41. Barnard. 78, and particularly in Nugent v. Gifford, 

1 Atk. 463. recognised in Ithell v. Beene, 1 Ves. 215; 
Meade v. Lord Orrery, 3 Atk. 235. In which cases it 
was held, that the alienation of the executor, even for 
his own debt, would be good, unless the purchaser 
colluded with the executor, as in Cram v. Drake, 2 
Vern. 616. But see Tomlinson v. Smith, Rep. Temp. 
Finch, 378; Langley v. £. of Oxford, Ambl. 17, and 
Mr. Butler’s note, Co. Lit. 292. See also Andrew v. 
Wrigley, 4 Bj:o. Rep, 125, Bonney v. Ridgard, cited in 

2 Bro. Rep. 438; Hill v. Simpson, 7 Ves. 152. But 
see Macleod v. Drummond, 14 Ves. 353, and 17 Ves. 
152. 
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SECTION III. 

It is notice of the use, therefore, that is all 
the effect of the matter ; for then he is parti- 
ceps criminis, et dolus et frausneminipatro- 
cinantur (1), since in conscience he pur- ( 1 ) F«rmor*» 
chased my land or my goods. For the r^b. pS*mer, 
common law, whenever it found a consi- 
deration discharged the covin ; but Chancery 
looks further to the corrupt conscience of 
the party, that will trafl&c for what in equity 
he knows to belong to •another (2) . And in («) Ba- 

' « « 11 1 « con s ncAd** 

all cases where the purchaser cannot make ings, p. 12. 
but a tide, but by a deed which leads him 
to another fact, the purchaser shall not be a 
purchaser without notice of that fact, but 
shall be presumed cognizant thereof (m) ; for 


(m) The general rule ie, that whatever is sufficient 
to put the party upon an inquiiy, is fgood notice in 
equity. Smith v. Low, i Atk. 490. Mertins v. JoUiffe, 
Anobl. 313. See also Pltmb v, S. Flmti, MS. Feb. 3, 
1791. Toy/or V. S’ft'ifier#, 2 Ves. jun. 437» Damel^v. 
liamon, 16 Ves. 250. Newman v. Kent, 1 Merivale, 
240. But a purchaser is not bound to take notice of 
an equity arising out of the mere construction of words 
which are uncertain Cardwell v. Mackrill, 2 Eden's 
^1.347. 
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it was crassa negligentia, that he sought not 
it, and this is in law a notice (3). So 
^Xa.246. in a jointure there was a covenant 

SmUh, iVern. agaiust iucumbrances, except leases, or 
V. Oierty, copics determinable on three lives, the ex- 
Dunch V. ception of leases iit supra, gave notice of 

former leases, and therefore he must take 
• notice of the covenants contained in them 
2yem.6G2. Ml §0 tjjere was sufficient notice in law, 

^)ra«««rv, ' ' ^ ’ 

c*’ 2''9 implied notice, where the mortgage 

Vane v. ' ' ’ was excepted in the defendant’s conveyance, 
GiikScp!^?! and therefore they could not be ignorant 
of the mortgage, and ought to have seen it, 
and that would have led them to the other 
deeds, in which, pursued from one to the 
other, the whole case must have been dis^ 
^)Bwov. covered to them (5.) And notice of the 
a marriage has been construed as notice of 
the jointure ; because the wife, being undet 
the power of her husband, could not give 
proper notice, so as to prevent the alienation 
of her interest. So if a man purchases 
under a will, by which the trust is created; 
he must at his peril, take notice of the 
operation and construction of the law upon 
it. And though this be called a notional 
notice, yet it is such a notice as has always 
been allowed to be good ; for every man is 
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presumed to be conusant*of the law of the 
realm (n), and he shall not take advantage 
of his own ignorance, but caveat emptor(6). 


( 6 ) 


2V 


(w) So also is every man presumed to be attentiye 
to what passes in a sovereign court of justice ; and, 
therefore, a purchaser pendente lite, even for valuable 
consideration, and without express or otherwise implied 
notice, will be bound by the decree. Sorrel v. Carpenter » 
2 P* Wms.482, Worsley v. E. of Scarborough, 3 Atk. 
392. Moor V. Moor, Barn. 407. Walker v. Smallwood, 
Ambl. 676. But lis* pendens being only a general 
notice of an equity to all the world, it cannot affect any 
particufar person with a fraud, unless such person had 
also express notice of the title in dispute. Meed v. Lord 
Orrery, 3 Atk. 243. .The lis pendens must also, in 
order to bind, be in full prosecution. Preston v. Tubbin, 
1 Vem. 286. In general, a decree is not constructive 
notice to persons not parties to it; but if a person hot 
party have express notice of such decree, he shall be 
bound by it. Harvey v. Montague, l Vern. 57. As tp 
notice of a judgment, though not docketted, or of a 
deed, though not registiered, see Davis v. E. of Strath* 
, more, 16 Ves. 419, 1 Str. 664, or as to a deed registered, 
see Ca^or v. CWey, 1 Cox’s Rep. 182. 
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SECTibN IV. 

And notice of the plaintiff s title to the 
purchaser for another (1), as like- 
Ca.?8. SAei^ wise notice to the counsel or attorney that 
woJ. AiZ!’ peruses the title (2), is notice to the party 
hitnself, because a presumptive notice to the 
P^y* S® where all the securities were trans- 
8 Atfc^elT' a^ctedby thesamescrivener (3),noticetohim 
(2)^^^ is notice to them all ; and consequently they 
.fl^.646. ’ that lend last must come last, for he was 
m nature of an agent to them all. So where 
A., having notice of an incumbrance, pur- 
chases in the name of and then agrees 
that B. shall be the purchaser, and he does 
accordingly pay the purchase money, with- 
out notice of the incumbrance ; though B. 
did not employ A., nor knew any thing of 
the purchase till after it was made, yet B. 
approving of it afterwards, made A. his 
agent abinitio, and therefore shall be affect- 
ed with the notice of A. (4). But though 
S^pc’ ‘ ^ man’s counsel is construed as 

244. Vane v. notice to himself, yet where the counsel 

Jjd Sai^nardt ^ 

Giib. lup 7 . comes to have notice of the title in another 
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affair which it may be hebas forgot, when 
his client comes to advise with him in a 
case, with other circumstances, that shall 
not be such a notice as to bind the party 
(5)(o). 




Preston r, 
i6m,lVern. 
286, «87. Lorn- 
ther V, Carlton^ 2 Atk. 139. 


(o) The rule laid down in Fitzgerald v. Falconbridge, 
Fitzgibbon^ 207^ requires the notice to be in the same 
transaction^ which rule is distinctly recognized by Lord 
Hardwick in Wanvick"" v. Warwick, 3 Atk. 291. See 
Hall y. Smith, 14 Ves. 426. 


in' 'niT [im'1 I II ir 

SECTIOiy V. 

Lastly, a trust is revived by a re-purchase 
of the trustee, although a fine passed ; for it 
being but a conveyance, it did not extin- 
guish or separate the trust, but transferred 
both together, and in the gift of the land he 
gives all the interests and demands by reason 
of the land. And so, where a man wrong- 
fully possesses himself of my goods, and 
sells them in a market overt; *if he af- 
terwardsbuys these goodsagain,! mayseize 
Chem in his custody (1) (p). vem-so. 

(p) The decree referred to in Bovey v. Smith appears 
to have been reversed by the Lord Keeper, 1 Vem. 

144 ; but the reversal is referriWe to the implied acqui- 
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cscence of the cestuf que trust. The rule stated by 
our author may therefore be considered as in no degree 
affected by such reversal ; and indeed it seems to flow 
from the maxim of law^ that no man shall be allowed 
to take advantage of his own wrong : upon the ground 
of which maxim it has been held, that if a desseisof . 
alien, and a descent is cast, and afterwards the disseisor 
re-aoquires the estate, the* disseisee may re-enter. 
Litt. s. 3g. Oo. Litt. 242, a. 


SECTION VI. 

As to the revocation of uses (y), it is a' 
general rule, that things may be avoided 
and determined by the same ceremonies 

iq) Powers of revocation of uses of lands are vefy 
frequent in merely voluntary conveyances, but have -of 
Iftte been disused in marriage setdements, doubts having 
arisen whether such settlements - are not fraudulent 
within the 27th EUz. Buller v. Waterhouse, Sir T,. 
Jones, g4,*95> See Mr. Booth's opinion annexed hy 
Mr. Hillyard to 6th ed. Sheppard’s Touchstone. Pow- 
ers of revocation, in their creation, are to be construed 
favourably, and therefore no express or technical wends 
are necessary to the creating of such powers ; but any 
expression which denotes an intent to reserve such' 
power will he sufficient. See Bishop of Orford v. 
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und acts by which they w^re raised. That 
which passes by livery ought to be avoided 
by entry; that which passes by grant, by 
claim ; that which passes by way of charge^ 
determines in like manner by way of dis- 
charge. And so at common law, an use 
which was raised by a declaration or limita- 
tion might cease by words of declaration or 
limitation (1). But an use executed by the WLd Sacnn 

T/v f 11 1 Headings on 

statute diners not from a legal estate, and statute of 

° Uses, 314. 


Ijeightm^ 2 Vem. 376. Lavmder v. Blackstone, 3 Keb. 26. 
But if such power be once executed, that is, the old uses 
over the whole estate revoked, and new uses limited, such 
new uses cannot be revoked without an express reser- 
vation of a power for such purpose ; Hele v. Bond^ Pre. 
Ch. 474. See also Zouph v. Woolston, 2 Burr. 1 136. 2 Ves. 
21 1 . A power of revocation may extend to all the limita- 
tions, or be restricted to a particular estate limited by the 
conveyance; as where the use is to A. for life, remain- 
der over, with a power to revoke the estate for life only, 
this seems, says Rolle, to be a good power ; Thomson 
V. Freston, 2 Roll’s Abr. 262* pi. i. A power of revo- 
cation may be either a power relating to the land, that 
is, a power limited to one that had, hath, or shall have 
an estate or interest in the land ; which power is either 
appendant or in gross, or simply collateral ^ as where 
the party to whom the power is reserved hath not, nor 
ever had any estate in the land; Edwards v. Slater, 
Hard. 415. Gilb. on Uses, 141, 143. Sanders on Uses 
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cannot -be waived or determined without 
entry. Yet for the necessity, where the 
party himself is tenant for life, (as in the 
usual powers of revocation), by the revoca* 
tion the estate ceases without entry or claim ; 
because he cannot enter upon himself, and 
an express act of revocation is as strong as 
(®) Dfegf'. any claim can be (2). And therefore, that 
174 . ». which m a conveyance at common law is 
called a condition, by way of use is called 
a limitation, or a conditional limitation ; 
because it has the effect of a limitation to 
determine an estate of freehold without 
( 3 )Co.iitt.^ entry (3). And by the same conveyance 
Butler’s note RS the ancient uses are revoked, by the same 
6i2uS. conveyance other uses may be limited or 
raised : for since the ancient uses cease ipso 
ifacto by the revocation, without claim or 
other act, the law will adjudge a priority 
of operation in the deed, though it be sealed 
and delivered, and takes effect altogether. 
And therefore it'shallbe first in constructiorf 
of law, a revocation and ceasing of the an^* 
cientuses, and then a limitation or raising 
of new ; Yor the law will marshal several acts 

and Trasts, 288. & xq. As to the difference of construc- 
tion of such powers as are coupled with an interest, 
and such as are purely callateral, see next section. 
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done at the same time that all may stand ( 4 ). 

But unless he reserves a power expressly to fuzuOim* 
limit new uses, he can only revoke (r), ^33. 


(r)^ By which must be understood, that the old oen-> 
•veyance cannot be charged with new uses, unless a 
power to limit new uses be reserved. This proposition 
is agreeable to the decision of the court, of Common 
Pleas ; see Afton. 1 Str. 584 ; but it is in direct oppo> 
sition to the authority of Sir Wm. Blackstone, 2 Com. 
339, who states the limitations of new uses to be inci- 
dent to the power of revoking the old uses. The learned 
commentator refers to Co. Litt. 237. The passage on 
which he relies, is, that if the covenantor who had an 
estate for life revoke the uses according to his power, 
he is seised again in fee-simple, without entry or claim. 
The consequence of revocation^ as thus stated by Lord 
Coke, is certainly good law ; and as the uses of the 
original conveyance are destroyed, he may of course 
limit new uses by a new grant or covenant on considera- 
tion ; but the doubt is, whether such new uses can take 
effect, as uses springing out of the original conveyance' 
Mr. Pbwell, who has brought together the cases upon 
this point, conceives that they cannot ; for that the old 
uses, ceasing by the revocation, and there being no 
express power to declare new uses, the estate out of 
which the old uses arose becomes free from them ; for 
that estate was only bound by the uses limited thereon, 
wHh power of relocation, 'and the connderation extended 
to those uses only ; and consequently after •revocation 
ft was freed from them. Powdl on Powers, 279. And 
the case of Ward v. Lemthal, 1 Siderf. 343, raems tb 
bear out this opinion \ for in that case, the deed limitii^ 
new uses havii^ reserved a power of revocation, but 
not a power to limit new' uses, the subsequent declara-. 
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lion of new uses wim^held bad. But Ibe casea refesied 
to in Colston v. Gardner, a Ch. Ca. 36, and in Fmler 
T. North, 3 Keble, 7, are certainly irreconcileable with 
Mr. Powell’s conclusion, and our author’s proposition, 
even qualified as above. But see X>. of Marlborough 
V. Ld. Godolphin, 2 Ves. 77. Lord Teynham v. Webb, 
a Ves. 198. Mill V. Bond, Pre. Ch. 474. McQueen 
V. Farquhar, 11 Ves. ^75. 


SECTION VII. 


These powers of revocation^ were only 
allowable in conveyances by way of use (.<), 
for in a legal conveyance such a power 
( 1 ) Co. litt. would have been repugnant (1). And they 
are a law which a man puts upon himself, 
by virtue of the power which every one has 
pf disposing of his own as he pleases ; and 
therefore they ought to be performed in all 
the incidental circumstances required by 

0) By this must be understood a statute use, for if 
A. enfeo£P B. and his heirs, to the use of B. and his. 
heirs, the use will be executed at common law, and the 
proviso or power of 'revocation by the feofiPor would be, 
repugnant and void. Touchstone 525. 
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provisa (2), riz. as .to subscription^ (2)Scrope’s 
witnesses, of the like ; for these ceremonies ®44;’Ki6fe«v. 
were appointed by him to prevent fraud 
and surprise ( 0 * And there can be no (ague’s case, 
revocation in equity ( 3 ), where it is not a es, los. 

' good revocation at law(M), unless there be iSnwf 

• V. Bath, 

SFreem. 12 1. (3) Bathv, Montague, 3 Ch. Ca. 1011. Pigott v. Peffrire^ Comyns’s 
Rep, 260. Pre, Ch. 471. Zoucti v. Woo/ston, 2 Burr. 1136. Cox v. Ct^mberlfiin 
4Ves.63l,638. 

{t) That uses may, in favour of the intent, be re- 
voked by constmctioh or impRcation, see Scrope^B case, 

10 Rep. 144. iC. of Leicester's case, i Ventr. 280. Ellison 
V. Ellison, 6 Ves. 656. 

(tt) With respect to tvhat* shall be deemed a good 
execution of such power, it seems agreed, that* it may 
be executed by several deeds. If the first executed do 
nQt extinguish the power ; see E. of Leicester's case, 

1 Ventr. 280. * It seems also agreed, that the power of 
retoking the old and limiting new uses may be exe- 
cuted at different times over different parcels of the 
estate subjected thereto ; see Zouch v. Woolston, 2 
Burr. 1 136, in which the cases upon this point are 
brought together; see also Powell on Powers, 262, A 
power of revocation may also be executed condition- 
ally or pro taiito, Thome v. Thome, 1 Vern. 14 1 . Per* 

Inns V. Walk^, i Vern. 97. It may also be executed 
absolut.ely,^ or with power of revocation. * j 4 da»w v. 

Adams, Cowp. 651. It also seems agreed, thp.t a power 
to lease the premises is incidental to the power to 
revoke the uses ; Goodright v. Cater,, Dougl. 467, 468. 

1 cannot cpnclude this note without recommending the 
reader to consult Mr. PowelFs Essay on the Law of 
Powers, which brings together the various nice and 
abstruse learning which belongs to this subject. 

VOL. II. M 
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a clear intention of the party to revoke^ 
which he was prevented carrying into ex- 
ecution pursuant to the power, by fraud or 

U) Bath V. accident (4). But there is a difference be- 

Montagve, . 

3Ch.Ca.io8. twixt a powcr reserved to a stranger, and 
to the owner himself. For a power to alter 
or charge the estate of another shall be 
construed strictly, and shall never be ex- 
tended beyond the letter and intention of 


(5) Sayle v. 
Freeland, 

3 Ventr. 350. 
E ofLeicetter^e 
case, 1 Ventr. 
S79. 


the parties, because it is to affect the estate 
of a third person (5). But a power over 
a man's own estate is parcel of the old 
dominion reserved to him, and for the be- 
nefit of the party himself, and voluntary, 
andtherefore shallbe expounded favourably. 


many estates depending upon such pow- 


Co) Sayle v. 
Freeland, 

9 Ventr. 350. 
Fdyterald \u 
X. Falcon” 
bridge, 
Fitzgib. 7. 


ers (6). Also a power reserved to himself, 
who has a present estate, or shall have by 
the ceasing of the uses, savours of an in- 
terest, and may be extinguished by a fe- 
offment of the land, or release to him that 
has the freehold ; for he who raises and limits 


the use, shall be supposed the donor (7) i 
i 74 .'a. but a power to a stranger (8) is merely col- 
lateral (Jr). 

174. mos 
v.Shorral, 

1 Atk. 474. 


(x) If the pow^r be simply collateral, the fine or 
feoffinent of him vrho created it will not extinguish it. 
(5ilb. Uses, 144. Wtf/is v. Shvrraf, 1 Atk. 474. Nei- 
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iSwr iwill a release by him to theiowner of the freehold. 

ease, i Rep. 174. Nor can he, in executing 
it, reserve to himself a power of revocation. Wall v. 
Thurbome, i Vern. 355. 


SECTION VIII. 

In c^e of merger of terms, the diversity 
formerly taken (1) wag this, if a man has (i)Giib.Lex 
the same interest, and absolute dominion 
and property in the whole inheritance (y) as 
he has in the term, or power for raising 


(y) The generarrule is, that where*there is no legal 
estate standing out, but only an equitable charge, and 
the iidieiitmice comes to t^ person T entitled to the 
<^arge, the charge shall merge ; Donisthorpe v. Porter, 
AinH. 600 ; but tlie estate of inheritance must be an 
estate in fee-simple, and not merely an estate tail. 
Duke of Chandos v. Talbot, 2 P. Wms. 604. Chester v. 
WtWes, Ambl. 246. With respect to mergers of charges 
by the.particular tenant paying them oIF, it seems that 
a tenant for. life, discharging an incumbrance, shell not 
be presumed to have intended to benefit the inheritance ; 
but that a tenant in tail, discharging an incumbrance, 
shall.be presumed so to intend; but the presumption 
in either case may be repelled. Jones Morgan, 
1 Rro. Ch. Rep. S06. 

M 2 
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^2) Chamber- 
lain V. JSwer, 

2 Bulst. 11. 

1 Brown!. 134. 
Deighton v. 
Grenvilf 
Comberbach, 
81. Raf 
Bedford v, 
Rusself 
Poph. 3. 
Blunhett v. 
■Holmest 

1 Lev. 11. 

(3) Hopkim\. 
Hopkins, I Atk, 
592. 

(4) Tfiomas 
V. Kei/mish, 

2 Vern. 348. 
Brown V. 
GibbSf 

2 Freem. 235. 
Rowell V, JWor- 
gfln, 2 Venn 
90. 
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money out of the <inheritanc€, there it mttst 
merge ; for a man cannot have a power to 
raise money merely for my benefit out of 
that which is mine. ‘But if there be any 
difference in the two interests (^), or any 
other person intermediate (-S),, then there 
can be no, merger; for if there be any 
merger in the first case, it will change the 
intent of the conveyance ; and in the other 
case, there being an intermediate estate, 
there is no merger at law, no more is there 
in a court of equity in the case of a trust (3). 
But it has been sentfe held (4), that where 
the inheritance descended to the daughter, 
as heir, who was also entitled to the trust 
of the term for her portion, so that she had 
the same dominion over both, yet there 
could be no merger of the term, for that 
was lodged in trustees, and so not merged 
at lawj nor consequently in equity. For 
Vi^here an infant has two rights in her, this 


(z) As if one interest be in auter droit, and the other 
not. Co. Litt. 338. b. 4 Leon. 37. Cage v. Ac^, 
1; Salk. 326. Platt V. Heap, Cro. Jac. 275. See 15 
Viner’s Abridgment, Merger, A. 2. p. 3621. So if the 
husband be possessed of tire term in right of- his wife, 
hia pur^ase of the fee will not eKtinguish the lease. - 
V. Radford, Hob.5. See Forbes y. Moffdtt, xS 
Ves. 384. 
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court, which is to take care of infants, will 
always preserve that right which is most be- 
neficial for the infant. And in this case it 
was for the interest ’and advantage of the 
infant, that the portion should be looked 
upon as a continuing and subsisting charge, 
and not sink into the inheritance ; because 
it might have been a means to have pre- 
ferred her in marriage during her infancy, 
before she was capable of making a settle- 
ment of her real estate ; and likewise when 
of the age of seventeen (5), she was capable ( 5 ) Bishop V. 
of disposing by will of her personal estate, 469. 
either for payment of debts, or in legacies 
amongst her relations (a). 


(a) In the case of Thomas v. Keymisk, referred to, as 
also in the case of the D, of Chandos v. Talbot, 2 P. 
Wms. 604. Powell v. Morgan, 2 Vern. 90, the daughter 
had by will disposed of the money with which the estate 
was charged, which, furnishing distinct evidence of her 
intention to keep the term separate from the inheritance, 
brings it within the distinction stated by Lord Hard- 
wicke ; that when the owner of the fee in which the 
charge would otherwise merge, manifests his intent that 
the charge should subsist, his intent, if clear, shall 
prevail. Chester v. Willes, Ambl. 246; see also Lord 
Comptonv, Oxewdb»,4Bro.Ch.Rep,397. sVes. jun.264. 
Price V. Gibson, 2 Eden^s Rep. 118; Forbes v. Moffatt, 
18 Ves. 384 ; Donisthorpe v. Porter, 2 Eden’s Rep. 162. 
For mergers are odious in equity, and never allowed 
unless for special reasons. Philips v. Philips, 1 P. 

M 3 
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Wms. 41. But if the fee simple in law and equity, 
exist in the same person, there will be a merger of 
the equitable interest in the' legal, Wade v. Paget, 1 
Cox’s Rv 74. With respect to the doctrine of merger, 
as applied to copyhold estates for life or estates tail, 
see 15 Vin. Ab. title Merger (1). See St. Paul v. Lord 
Dudlej/, 15 Ves. 167. 
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GHAP. VII. 

Of the Office and Duty of a Trustee. 
SECTION I. 

It follows, that. We treat of the office and 
duty pf the trustee, and how far his power 
extends. And here r^ularly no act of the 
trustee shall prej udice the cestui que trust(o) ; 


{a) This proposition^ that no act of the trustee shall 
prejudice the cestui que trust, demands attention; I 
shall therefore consider the several modes by which 
prejudice might be induced by acts of the trustee, 
unless courts of equity interposed their protective 
jurisdiction in favour of the cestui que trust, and en- 
deavour to point out to what extent courts of equity 
have interposed. The legal estate being in the trustee, 
he might prejudice his cestui que trust, by aliening, by 
incumbering, by altering, or by forfeiting the estate, or 
by refusing to accept the trust. 

With respect to his power to prejudice his cestui que 
trust by alienation, the single case in which his aliena- 
tion of the estate can bind the cestui que trust is, where, 
being in possession of the estate, he conveys it for a 
valuable consideration, and without notice: in which 

M 4 
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but the trustee must, especially in equity, 
make good the trust (b). And the law seems 


case the purchaser will be entitled to hold the estate 
against the cestui que trust ; Pt/e v. Gorge, i P. Wms. 
128. 1 Bro, P. C. 359; Vernon v. Vandey, Bamp.rd. 
303. Watson V. Corbett, Rep. Temp. Finch, 411. As 
to incumbrances, it seems agreed that mortgages for 
valuable consideration, and without notice of the trust, 
are to be considered as purchasers, a mortgage being a 
specific lien ; but, as to specialty or judgment creditors^ 
who have only a general lien, they are not in equity 
allowed to hold against the cestui que trust : FJnch v. 
Earl of Winchehea, 1 P. Wms. 278 ; Medley v. Martin, 
Finches Rep. 63. As to what words in the will of a 
trustee will pass the trust estate, see Marlow v. Smith, 
2P. Wms. 201. Casborue Scarfe, 1 Atk. 603. D. 
of X^eds V. Munday, 3 Ves. 348. Roe v. Reade, 8 T. 
Rep. 120. Standen v. Standen, 2 Ves. jun. 589. 
parte Sergison, 4 Ves. 147. A. G, v. Buller, 5 Ves. 339, 
Ex parte Be/teel, 6 Ves. 578. 


In considering the power of a trustee to change the 
nature of a trust estate, it may be material to distin- 
guish those cases in which the cestui que trust is sui 
juris, from those in which he is not sui juris. In those 
cases in which the cestui que trust is sui juris, I take it 
to be clear that the trustee cannot change the nature of 
the estate ; ^as by converting money into land^ or land 
into money, at least so as to bind and exclude the 
cestui que trust from remedy against the trustee per- 
sonally. But in those cates in which the cestui que 
trust is not sui juris, it is very frequently necessary to 
the interests of such a cestui que trust, thut the trustee 
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to be the same of the act Of God, for if the 
trufi^tee of a legacy dies before the testator. 


should be armed with such a power ; and the true crite* 
rion in such cases is, whether the interests of the cestui 
qiie trust required the conversion. For the distinctions 
upon this point, see ist vol. p. 88 ; and Mason v. Day, 
Pre. Ch. 319. Pierson v. Shore, 1 Atk. 480; Witter v. 
Witter, 3 P Wms. 100, 101. Rook v. Warth, 1 Ves. 
460; Oxendon v. Lord Compton, 4 Bro. Ch. Rep. 231. 
2 Ves. jun. 69, 261. Blwin v. Elwin, 8 Ves. 547. That 
the trustees, postponing or accelerating the sale of 
the truUt estate, shall not prejudfce the cestui que 
trust, see Hawkins v. Chappie, \ Atk. 623. Sitwell v. 
Bernard, 6 Ves. 520, and cases there cited. Noel y. 
Lord Henley, Ex. Jah. 1819.^ As to alienations by 
trustees for a chsinty, Attorney General y^ Green, 6 
Ves. 452. Attorney General v. Owen, 10 Ves. 562. 
Attorney General v. Lord Dudley Ward, Rolls; Feb. 
1815. 

/ With respect to acts of the trustee which work a for- 
feiture of the estate, I shall blend the doctrine of for- 
feiture, which is an escheat pro delicto tenentis, with 
that of escheat ob defectum tenentis, conceiving that 
though there may be distinctions as to these points be- 
tween the eflfect of forfeiture incurred by the cestui que 
trust in cases of treason and in cases of felony, there is 
none as to the trustee ; for that the legal estate being in 
him, it is forfeited by his treason or felony, and also 
escheats pro defectu tenentis ; but whether ihe forfeiture 
be subject to the trust, ds-a |{bint upon which a differ- 
ence of opinion seems to. have prevailed. 1 am aware 
that Chief Baron Corny ns, in his valuable Digest, title 
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prejudice the legatee (1). Sp 
ch. 2 M.’ sei if a tTustee of land die without heir* though 

also Oke v. ^ 

Heath, 

1 Ves. 135. 

Forfeiture, B. i. states, That “ a man does not for high 
treason forfeit lands which he holds as trustee.” But 
this opinion cannot be reconciled with those cases in 
which the only question has been, whether the legal 
estate being by the forfeiture vested in the crown, the 
crown was not bound to execute the trust in equity ? 
In Wikes’ case. Lane, 54, it was held that the crown 
was not so bound; so also, in Jenkins, igo, Ca. 92. Hard, 
466, Bro. Feoffment al. Uses, pi. 31. Viner’s Ab. Uses, 
pi. 4, in a note ; and the general reason assigned 'is, that 
the king cannot be a true tee ; see Earl of Kildare v. 
Eustace, 1 Ves. 439, contra. This series of authority is, 
however, supposed to bq shaken by the dicta of Lord 
Bridgeman, in Geary v. Bearcroft, Carter, 67 ; Trevor, 
master of the rolls, in Eales v. England, Pre. Ch. 202 ; 
and as these dicta weighed with Lord Mansfield in the 
much celebrated case of Burgess v. Wheate, 1 Bla. Rep. 
123, 1 Eden’s R. 201. notwithstanding the observations 
upon them by the master of the rolls. Sir Thomas Clarke, 
it may be material to remark, that in Lord Bridgeman’s 
own manuscript notes of his judgments, whilst Chief 
Justice of the Common Pleas, compositions iar exceed* 
ing Carter’s account of them in copiousness, depth, 
and correctness, more particularly in the ease of Geary 
T. Bearcroji, there is not an iota which imports an 
opinion, that upon escheat the lord comes in subject to 
any trust. I am indebted for this observation to the 
lUwraLcommuniostion of Mr. Hargrave, who is in pos* 
session of the above manuscript. 

■ And with respect to what is reported to have been 
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tshe lord escheat will have the land at 
‘ law : yet it ishall be' subject to the trust in 
equity (2). So if A. puts out 100/. at in- ® 
terest in the name of ‘B. who after becomes chfioo/soJ!* 
a felo de se; A. 

Icin^ upon this v. m.^1. *** ^ ma... p* 

statute of 33 H. VIII. cap. 39 (3^). Yet if 
an equity of redemption is conveyed to A. 
in trust for payment of debts, and the sur- W Hii\.At- 
plus to B., and 4* agrees with the mort- Hard! ire. 
gagee to turn interest into principal ; this 
agreelnent of the trustee shall bind B. 


may be relieved against the 

f-riicf in onnif'ir fVio 


stated by Trevor, master of the,rolls, it may be sufficient 
to remark, that it was an obiter dictum. 

As to the refusal of a trustee to accept the trust, a 
court of equity will in such cases interpose, and either 
appoint new trustees or take upon itself the execution 
of the trust. See Ellimi v. Etlison, 6 Ves. 663 ; as to 
trustees being out of the jurisdiction, see 36 G. III. 
C.90. 


(6) Lord Hobart is stated to have been of opinion, 
that an action at law might be maintained against the 
trustee for breach of trust ; see 1 Eq. Ca. Ab. 384, in 
note ; but this opinion is inconsistent with Lord Hard* 
iWcke^s definition of a trust. Which is, that it is such a 
confidence between parties, that no action at law will 
lie, but is merely a case for the consideration of courts 
of equity; Sturt v. Mellish, 2 Atk. 612. That the 
tfustee is liable m equity for a breach of trust, was ex- 
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(4) Conmy v. thotish he WES n« party to it f4). And so 
19 Jw. mi. an infant shall be bound m such case by 
518. ‘ ' the act of his trustee or guardian (5) ; for 
we must distinguish betwixt importunate 
we^iE^a. if the Eccount were stated every 

Ab. 28T. gix months, on purpose to load it; and 
where the. interest is run up to a bulky 
sum : for here interest ought to be allowed 
for delay and forbearance, as well as in any 
other case whatsoever. 

pressly determined in Vernon v. Vandrey, Barnar^d. 303 ; 
but it is material to observe, that even in equity the 
cestui que trust is considered but as a simple contract 
creditor in respect of such breach of trust ; Vernon v. 
Vawdrey, *2 Atk. 119, unless the trustee has acknow- 
ledged the debt to the trust estate under hand and seal. 
Gifford V. Manky, Forrest. 109, 




SECTION II. 

But it seems a certain rule, that what a 
trustee, or any other, is compellable to by 
suit, he may do without suit (c) ; as to join 

(c) It seems scarcdy necessary to observe, that con- 
siderable caution is re<;ittiBite in the application of this 
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■with cestui qiie trust intail \pa feofiineiit(l) £ 

for they are trustees, merely to preserve his « ' em’.su. 

estate. So there being a remainder over in 

rule : when a trustee does any act upon the notion that 
* he would be compellable to do it by suit, he takes upon 
himself to decide what would be the decree of the court ; 
and in such case he has no reason to complain, if made 
subject to any loss which his cestui que trust may have 
sustained from his having misapprehended the law of 
the court. But it may happen that a trustee may be 
correct in his apprehension of the law of tlie court ; and 
yet not be justified in taking upon himself to proceed 
upon itfc without the sanction of the court; as where a 
grandfather having bequeathed the residue of his per- 
sonal estate to his grandchildren at twenty-one, and 
directed the trustees to apply the produce in the mean 
time for the maintenance of such grandchildren, 
and the father was one of the trustees, who being 
known to the other trustees not to be of ability to 
maintain his children; one of the trustees expended 
400/. in their maintenance, previous to any report as 
to the ability of* the parent to maintain them; which 
disbursement Lord C. Thurlow refused to allow, ilw- 
drews v. Partington, 3 Bro. Ch* Rep. 60. Yet in such 
case, had the father been found not to be of ability to 
maintain his children prior to any application of the 
interest for such purpose, such application would, as of 
course, have been directed ; but the trustee having 
taken upon: himself to judge of the parent’s, sufficiency 
in such particubr, was considered to have no ri^t to 
an allowance, which the conrt would not have decreed 
withont the previous inquhy, though he. had drawn a 
correct conclusion as to what would have been the 
result of such inquiry. I am aware that this case is 
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trust to raise portions for daughters, ifthere 
were no issuer and thero being a daughtef^ 
upon giving security for the daughter's pea:- 
tion, the trustees shall be compelled to 
( 2 ) F«aw»v. join in the recovery (2). So trustees in a 
1 Eq. ca. Ab. maniage-settlement for preserving contin-^ 
^nt remainders, (there being -no issue), 
may be decreed to join in a sale (d), the 

considered as a case of great hardship ; (Anon, lo Ves. 
104.) I cannot however bring, myself to think, but 
that the decision is necessary to secure to infahts the 
full benefit of that protective interposition, whichrcoorta 
of (equity are bound to aford them. The respectable 
character of the trustee who had applied the produce 
of the fund in the manner directed by the will, however 
it may dispose one to lament the effect, ought not to 
be allowed to influence the discussion, nor to control 
the application of the general rule. But see Aspinal v. 
Aspiml, 1 786, in which case, such allowance seems to 
have been directed in the event of the father’s appear- 
ing not of ability to maintain his child. Rawlins v. Gold-^ 
frap, 5 V es. 440. Sisson v. Shaw, 9 V es. 285. Maberly 
V. Turton, 14 Ves.. 495. See also Franklin v. Green, 
2 Vern. 137, in which the trustee was allowed an. ap- 
prentice fee. But see Smee y. Martin, Bunbury, 136, 
contra. 

(d) There are several other cases in which the court 
has exercised its discretion, by directmg trustees to jeitt« 
ih destroying contingent remainders, as .in Baiset 
&(^phami 1 P. Wms. 35% where the settlens^ vms' 
vdtofisfy, and the bill was by creditors^ so iir 
ton y. Etlep, 1 Pi Wms; 536, where the new uws to. be 
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set^eoieat being only of. an equity of re* 
(iemption, and the wife consenting to tbe 
sale (3). But the husband and wife being (s) Piatt r. 
married twelve years, and having no issue, 3^^. 303. 
the court will not force the trustees to join 
in a sale, though for payment of their debts ; 
for that people have been married near 
twenty yeary without issue, and after have . 
had children (4). And if trustees appointed 
to preserve contingent remainders, join in a 1 'Vein. wi. 
conveyance to destroy the remainders be- 
fore a son is bom, this is a plain breach of 
trust ; and whoever claims under this con- 
veyance having notice of the trust, or by a 
voluntary settlement, shtill be liable to make 
good the estates (5 . (5) Mantti r. 

mantel, 

P, Wins. 684. Forrest. 259. Pye v. George, 1 P. Wms. 128. 1 Bro. P. Ca. 359. 

limited upon the recovery were more beneficial to tlie 
family than the existing limitations. But, in the exer- 
cise of this discretion, the court proceeds with g^reat 
circumspection ; and, therefore, if ihe tendency of de- 
stroying the remainders be prejudicial to the family, 
the court will not direct the trustees to join, unless in 
the aforementioned cases. Townsend v. Lawton, 2 P. 

Wms. 379. Symancev. Tattam, 1 Atk. 6^3. Wood- 
home V. Hoskins, 3 Atk. 22. Barnard v. Large, 1 Bro. 

Ch. Rep. 534. But though the court will in some 
cases re^e to direct the trustees to join, it will not in 
aH such cases punish the trustee if he actually concur in 
barring the contingent remainders. See Woodhouse t. 
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Hoskins, 3 Atk. sa. As where, upoil a subsequent FSr 
munder to the right heirs, a collateral relation only 
was affected by it. "taping v, Figott, 1 fiq. Ca. Ab. 
385 . See Moody t. Walters, i 6 r Ves. 483 . 304 . 


SECTION III. 

As to the allowances to be made to the 
trustee, regularly (e) he is to have nothing 
for his own labour and pains, though^some 
(p Hoa)v. have thought this a great hardship (1). But 
R^lemp. if a trustee, .sued concerning the trust in 
Chancery, obtain .a dismission, and have 
1 Vern. costg paid hini (f) as in course ; but the 

Robmson v. 

Tett, 3 P.Wms. 250. Scattergood v. Harritm, Mosely, 128, 130. 

(e) But though a trustee is not in general entitled to 
an allowance for his trouble, quere, whether he may 
not, prior to his acceptance of the trust, stipulate for 
, an allowance? See Gould v. Fleetwood, Mich. 173a, 
stated in a note, 3 P. Wms. 250. and Ayliffe v. Murrey, 
2 Atk. 60. That the court would not give effect to 
sach an agreement between mortgagor and mortgagee, 
see French v. Baron, 2 AA. 120. But that an executor 
in India is^entitled to the allowance which in India is 
made to executors for their trouble, see Cheethamy. t A . 

4 Ves: 74. 

• if) If a trustee has not misbiehaved, the rote ufttf 
allow him his coats ; Perrott v. Trebey, Prc Gh. 254 
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costs allowed him, and taxed, are short of 
his real costs ; and after a bill is brought 
by cestui que trust, to have an account of 
his disbursements, he shall be allowed his 
true and necessary costs in the former suit, 
and not be concluded, See. (2). And the 
law is the same of a mortgagee.; for since 
the keeping only is given gratis, it is plain, 
that all the expences laid out upon the 
charge ought to be repaid(3). And although, 
where a mortgagee or trustee manage the 
estate themselves, there is no allowance to 
be made them for their care and pains; yet, 
if they employ a skilful bailiff (g), and give 
him 20/. per annum, that must be allowed. 

But if he has misbehaved, the court will not make him 
such allowance. Trix v. Quarterly, MSS. i6 July 
1786. And, query, if in a contested case, the court 
would not charge a trustee with the costs of a suit 
which his misconduct had occasioned ? See Perrott v. 
Treby, Pre. Ch. 254- Henley y. ’Philips, a Atk. 48. 


(g) Though a trustee may appoint a bailiff, it seems 
he is responsible, for his suflGlciency, unless the will or 
deed creating the trust empower the appofptment; in 
which case, the trustee is only bound to see that his 
agent be a proper and solvent person at the time of ap- 
pointment. Sutton the Marshal’s case, 12 Mod. 560. 
See also Routii y. Howell, ^ Ves. 565. 

VOL. II. N 


(?) Amand ». 
Jiradburne, 

2 Ch. Ca. 138. 


(3) See He- 
thenell v. 
Halesi^ 2 Ch. 
Rep. 83. 
Ramsden v. 
Langley, 

2 Veni. 536. 
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for a man is not bound to be his own 

(4) Bonithorn bailiff (4). 

V. Hockmore, 

3 Vern. 316. Godfre^f v, Wat$onf 3 Atk. 518. 


SECTION IV. 


Nor will the court ever charge a tpistee 
with imaginary values, but he shall be 
charged as a bailiff only. And although 
very supine negligence might indeed in 
some cases charge a trustee with more 
than he had received, yet the proof must 

SllaiTem Strong (1). So a trustee for 

i44^*’H«mard a charity is no otherwise or further charge- 
sii.ca.ch’.53. able, than another trustee is, viz. for so 
much as he receives (2). So a mortgagee 
1 shall only account for what he actually did 

cSc rfa fa make, or might have done (3), had it not 

V. Chamber^ been for his wilful default (h). And if a 

lam, 1 Ch. Ca. ' ' 

258. 

(h) The rule here stated appears to be the result of 
the cases upon the point; and what wiH amount to 
that degree of default which will charge a mortgagee 
beyond his receipts, must necessarily depend upon 
yariety of circumstances, not easily capable of eunme- 
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trustee is robbed of the iftoney he received, 
he shall be allowed it on account, the rob- 
bery being proved, although the sum is 
only proved by his own oath, for he was to 
keep it but as his own (4). So in case of (^Morityv^ 
a factor ; for he cannot possibly have other 
proof (5). And so it seems of an executor. 

Nor is this without a good foundation in (^)Co.**Litt. 
reason ; for the contract is not for the trus- 
tee’s, but the party’s own advantage, and “• 
it was his fault to choose such a one. And 
the interruption of acts of friendship do 
not oblige to restitution {i). But otherwise 

ration. The more prominent instances of such default 
are where the mortgagee enters upon the estate, and 
thereby keeps the other creditors out, and yet allows 
the mortgagor to receive the rents and profits ; in 
which case, he shall be charged with all the profits he 
might have received from the time he had notice of the 
subsequent incumbrances ; Coppring v. Cooke, i Vem. 

1270 ; Bentham v. Haincourt, Pre. Ch. 30 ; Maddox v. 

Wren, a Ch. Rep. 109. See also Duke of Buckingham 
V, Sir Robert Gayer, 1 Vern. 258 ; Chapman v. Tanner, 

1 Vern. 267. So if the mortgagee in possession, with- 
out assent of the mortgagor, assign his mortgage to an 
insolvent person, he shall answer for the profits received 
both before and after the assignment, though assigned 
for his own debt 1 Eq. Ca. Ab. 328. c. 2. 

<i) By the civil law, several distinctions appear to 
have prevailed upon this point. In contractibus inter- 

N 2 
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of a carrier, for he*hath his hire, and thereby 
implicitly undertakes the safe delivery of the 
(6) Co Liu. goods committed to him (6). 

S9, a. ikrnth- ® \ / 

cote's case, 4 
Rep. 83. 

dum dolum solum, interdum et culpam praestamus : 
Dolum, in deposito; nam, quia nulla utilitas ejus ver- 
satur apud quern deponitur, merito dolus prsestatur 
solus nisi forte et merces accessit ; tunc enim (ut est et 
constitutum) etiam culpa exhibetur; aut si hoc ab initio 
convenit, ut et culpam et periculum prfpstet is, penes 
quam deponitur. Sed ubi utrieisque utilitas vertitur, 
ut in empto, (ut) in locato, (ut) in dote, (ut) in pignore, 
(ut) in societate, et dolus et culpa praestatur. IKg. lib. 
13. tit. 6, 5, 2. See Poihier, i. p. 455. A further 
distinction also prevailed in the civil law upon this 
point. Commodatum auW^m plerumque solam utilitatem 
continet ejus, cui commodatur; et ideo verier est 
Quinti Mutii sententia, existimantis, et culpam prses 
tandam et diligentiam. Dig. ubi supra. With respect 
to the distinctions upon this point allowed by the law 
of England, they are stated in the great 6«se of Coggs 
V. Bernard, 2 Ld. Raym. 909, in which case, Lord Holt, 
C. J. observes, that there are six sorts of bailments, 
1st, A bare naked bailment of goods delivered by one 
man to another, to keep for the use of the bailor ; which 
he calls a deposituin. 2dly, Where goods or chattels 
that are usefpl are lent to a friend gratis, to be used by 
him ; and this is called commodatum, because the thing 
is to be restored in specie, sdly. Where goods are left 
with the bailee, to be used by him for hire ; which is 
called locatio and conductio. 4thly,. When goods or 
chattels are delivered to another as a pawn, to be a 
security to him for money borrowed ; which is called 
a pledge. 5thly, When goods or chattels are delivered 
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to be carried, or something to he done about them for 
a reward to be paid to the bailee. 6thly, When there 
is a delivery of goods or chattels to somebody who 
is to carry them, or to do something about them gratis. 

To those who have perused the admirable Essay on . 
the Law of Bailments, by Sir William Jones, this sub- 
ject, and the distinctions which belong to it, cannot but 
be familiar ; to the reader who has not yet derived the 
satisfaction which that essay will commumcate, to every 
mind possessed of good taste and nice discrimination, 

I beg to recommend that work, as illustrative of a truth 
too frequently contested, that the exertion and display 
of the most brilliant talents are not inconsistent witli 
the severest and apparently least interesting investiga- 
tions 5 f points of jurisprudence. 


SECTION V. 


But where there are more than one, there 
is a difference between trustees and execu- 
tors. For trustees have all equal power, 
interest and authority ; and cannot act se- 
parately, as executors may, but ijiust join, 
both in conveyances and receipts ; for one 
cannot sell without the other, or desire to 
receive more of the consideration-money, 
or to be more a trustee than his partner. 

N 3 
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And therefore it is against natural justice 
to charge them for each other's receipts, 
unless in case of necessity, where they so 
join in a receipt, as not to be distinguished 
what has been received by one, and what 
by the other, there, from their own neglect 
or default ((c), both shall be charged with 

(k) So where one trustee, having received the trust 
money, hand it over to his companion, he shall be 
charged ; for where, by any act *or by any agreement 
of a trustee, money gets into the hands of his compa- 
nion, whether a trustee or co-executor, they shalt both 
be answerable; Sadler v. Hpbbs, 2 Bro. Ch. Rep, 116; 
Keble v, Thompson, 3 Bro. Ch. Rep. 112; Hovey v. 
Blakeman, 4 Ves. 596 ; Chambers v: Minchin, 7 Ves. 
187; Caffrey v. Darby, 6 Ves. 488. But see Attorney 
General v. Randall, 21 Vin. Ab. 534. pi. 9; Adams v. 
Claxton, 6 Ves. 226. Aplyn v. Brewer, Pre. Ch. 173. 
Leigh V. Barry, 3 Atk. 584. Fellows v. Mitchell, 1 P. 
Wms. 81. So if a trustee privy to the embezzlement of 
the trust fund by his companion, he shall be charged 
with the amount ; Boardman v. Mosman, 1 Bro. Ch, 
Rep. 68. Bate v. Scales, 12 Ves. 402. It may be ma- 
terial to observe, that the principle of the distinction 
between executors and trustees, extending to the as- 
signees of a bankrupt, it has been held that the surviv- 
ing assignee of a bankrupt is not chargeable for money 
received by. his companion, though he join in the 
receipt, and although they agree, that the money from 
time to time received by ihem should be placed in the 
h^nds of a banker for safe custody. Ex parte Sin- 
gleton, Aug. 10. 1791, stated in a note by Mr. Cox, 1 P. 
W.84. 
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the whole (1). As if a man should blend ( 1 ) Feiioaxtv. 
his money with mine, by rendering my pro- 
perty uncertain, he loses his own. But mu^v^cL, 
executors have each an absolute power over 
the whole, and therefore if they ioin (1). 

- 1 . Bndpcm.38. 

they trust one another (2), et sic diversity. Cro.Car. 312 . 
Yet a difference has been taken in the case 

Ex parte Bel- 

chier, Ambl. 218. (2) Churchill v. Ladp Hobson, 1 P. Wms. 241. 1 Salk. 318. 
Aplyn V. Brewer, Pre. Ch. 173. Duke's Charitable Uses, 66. Ex parte Bclchier, 
Ambl. 219. Scourfield v. Howes, 3 Bro. Rep. 90. 


(?) So if they agree* that each of them shall have the 
management of a particular part of the estate, each 
shall ISe liable for the whole. Gill v. Attorney Generah 
Hard. 314. With respect to the general proposition, it 
may be considered as considerably broken in upon, by 
Lord Northington’s judgmentain Westley v. Clarke see 
1 Eden^s Rep. 300, and cases referred to in a note ; but 
it is observable, that the determination in that case has 
been doubted ; see Sadler v. Hobbs ; but see also Scour^ 
field V. Howes, 3 Bro. Ch. Rep. 90. It is, however, 
fhrther observable that the case of Westley v. Clarke 
involved many circumstances, the particularities of 
which might be allowed to weigh without violence to 
the general rule. 
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of executors, as to creditors, and as to 
legatees {m). 

(m) This distinction was treated by Lord Thurlow, 
Chancellor, in Sadler v. Hobbs, as a very old dinstinc- 
tion ; it seems, however, to have been taken and allowed 
in the case of Gibbs v. Herring, Pre. Ch.,49. Brice v* 
Stokes, 11 Ves. 324; Lord Shipbrok v. LordHinchin- 
brok, 16 Yea. 480. 


SECTION VI. 

And in an action of account, there must 
be either a privity in deed by the consent 
of the party, (as where he is his bailiff or 
receiver, for against a wrong-doer an ac- 
count will not lie), or a privity in law ex 
provisione legis («),asagainstaguardian(l). 


( 1 ) Co. Litt. 
17*, a. 


(n) At commOh law, though an action of account could 
be maintained against a bailiff, receiver, or guardian, 
or in favour of trade between merchants, yet it could 
not be maintained by or against their representatives'; 
Co. Litt* 90..b. The stat. 13 Ed. III. c. 23, therefore 
gave it to the executors of merchants ; the 25 Ed. III. 
c. 5. extended it to the executors of executors ; and 
31 Ed. III. c. 11, to administrators; and now by 
3 & 4. Anne, c. 16, it may be brought against execiitots 
and administrators of every* guardian, bailiff, and re- 
ceiver, and by one joint-tenant, tenant in common, his 
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And at law, if the defendant is charged as 
bailiff of goods and merchandize, he shall 
answer for the increase, and be punished 
for the negligence (0), and have his expences 
and factorage allowed him. But if he is 
charged as receiver ad computandum, he 
shall answer only for the monay or thing 

executors and administrators, against the other as bailiff 
for receiving more than his share, and against their 
executors and administrators. See Butler^s N. Pri. 

127. 6th ed. But though an action of account could 
not uncommon law have been maintained against the 
representatives of bailiffs, rec^eivers, or guardians, yet a 
bill in equity for an account might be sustained ; and 
such appears to have been the usual remedy, prior to 
the above remedial statutes* See i Eq. Ca. Ab. 5. note 
(n .) ; and it is still considered as the most ready and 
effectual way to settle complicated accounts, as a dis* 
covery may thereby be had on the defendants oath, 
without relying merely on the evidence which the plain- 
tiff may be able to produce. 

(0) That is, if he retain the fund in his hand, when 
he might improve it, 1 Rollers Ab. 125. 1. 40; or does 
not improve it so much as he might; 1 Rollers Ab. 126. 

1. 1 ; or sell the goods purchased at an under rate ; 1 
Rollers Ab. 126. 1 . 4 ; or upon credit without authority ; 

Anon. 2 Mod. 100 ; or neglect to receive what he might 
have received. Tebbs v. Carpenter, 1 Mad. K. 290. But 
he shall be excused, if he can, upon oath, shew his con- 
duct to have been regulated by prudent considerations ; 

1 Rplle’s Ab. 126. 1 . 35 ; except when he exceeds his 
authority, as by giving credit. Barton v. Sadock, 1 
Buis. 103. Anon. 2 Mod. 100. 
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(2)R«ue’»Ab. delivered ( 2 ). So in Chancery, an execu- 

85. 1 Com. ' ' , 1 1 j o 

Dig. 102. toror trustee not being bound to lend, &c. 

if he do lend, it is at his peril (p) ; and 

(f) The principle upon which this cBstinction pro- 
ceeds is so inconsistent with every notion of the cl^tr 
racter and duty of a trustee, that it is extremely diffi- 
cult io conceive how it acquired the weight which in 
Bome cases it appears to have received ; see I^/nih v. 
Cappy, 2 Ch. Ca. 35. and Cartvnigkfs case, a Ch. Ca. 
21. RatcUffe v. Gravet, a Ch. Ca. 152. 1 Vem. 197, 
aqd Adam v. Gakt 2 Afk. 106. It was, however, very 
solemnly considered and denied to be tHe law of the 
court by lord Thurlow, C. in Newton v. Bennett, 1 Bro. 
Gh. Rep. 359 ; so that an executor or trustee may now 
be considered as chargeable in equity with interest, 
whenever he appears to have made interest. Perkins 
V. SaysUum, 1 Bro. Ch. Rep. 375. Treves v. Townshend, 
1 Bro. Ch. Rep. 384. Pocock v. BedcUngton, 5 Ves. 
794, which is agreeable to many former decisions. JSod- 
cUffe v. Graves, i Vem. 196. 2 Ch. Ca. 152. Lee v. 
Lee, 2 Vem. 548. Adee v. Feuilkteau, 1 Cox’s Rep. 24 ; 
See as io the rate of interest with which mi executor 
shall be chained, Hall v. HaUett, 1 Cox’s Rep. 134; 
as to annual rents, or interest upon all sun^s received 
or paid, see Raphael v. Boehm, 1 1 Ves. 92. But he 
shadl not only be charged with interest, hut if he 
appear to have employed his tmst-money in trade, 
whence he has derived profits beyond the rate of in- 
terest, he shall account for the whole of such profits. 
Brown v. Litton, 10 Mod. 21. Forbes v. Ross, 2 Bro. 
Ch. Rep. 430 i soe also Massey v. Davies, 2 Ves.'jun. 
317. Samnus v Rickman, 2 Ves. jun. 36. And ithes 
further been held, that if a trastee or executor retma 
moB^ in his hands for any length of time, which be 
might, by application to the court, or by vesting in’ the 
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if it be by tbat means lost, he shall anwer 
the same out of his own estate, and there- 
fore as he shall bear the loss he shall have 
the gain. But if a trustee or executor were 
an insolvent person at die time of placing 
out the trust money in the funds, or on other 
security, whereby he gains condderab}y, 
there the cestui que trust shall have the 
whole benefit gained thereby, as he -only 
could havebome' the loss, aliter e contra (3). * 

And this is a fixed rule of the court, and ib. 

398 JPfB Oil 

they will not change it, even where the ex- 50s. 
ecutor calls in the money on good secu- 
rity (q). So where a factor, who is in na- 

f 

funds, liare made productive, he shall be charged with 
interest thereon. Bird v. Lackey, 2 "V em. 744. Perkins 
V. Bayntum, 1 Bro. Ch. Rep. 375. Littkhales v. Gi^ 
coigne, 3 Bro. Ch. Rep. 73. Franklin v. Firth, 3 Bro. 

Ch. Rep. 433. That an executor’s investing money in 
the funds, and appropriating the same, shall not be 
liable to the fall of stocks, see ex parte Champion, cited 
in Hutcheson v. Hammond, 3 Bro. Ch. Rep. 147. Frank- 
lin V. Firth, 3 Bro. 433. Cowper v. Douglas, 2 Bro. 

231. Green v. Bigot, 1 Bro. C. R. 105. Soundy v. 

Binyon, 3 Bro. C. R. 258. 

{q) With respect to the right of an executor to call 
in a debt bearing interest. Lord Thurlow, Chancellor, 
conceived that on executor had an honest discretion 
so to do, if he thought the same in hazard. Newton 
V. Bermet, 1 Bro. Ch. 361. But see Taylor v. Gerst, 

Mosely @8. 
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(4) Smith V. 
Oxendon, 1 
Ch. Ca. 25. 
Knipe V. 
JesBcn, 1 Ch. 
Ca. 76. 


(5) Bort V. 
Vandelf 1 Ch. 
Ca. 30. 
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ture only of a trusj«e for his principal in 
equity, though he has the right at law, upon 
his account, demanded according to cus- 
tom allowance for so much paid for customs 
to the king in India, which it was insisted 
he had never paid, the factor shall have the 
benefit of .the customs, for it was a duty to 
be paid, and the employer could make no 
title to it against him that was in possession, 
and he that has possession has right against 
all but him that has the very right (4). 
Otherwise of customs stolen from ouf own 
king ; for that could mot be called a custom, 
being grounded upon fraud, and therefore 
the court will ord^r that defendant should 
answer, whether he paid the custom or 
not (5). 


SECTION VII. 


And if a trustee or executor compound 
debts or mortgages, or buy them in for less 
than is due upon them, he shall not take 
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the benefit of it himself (1), but other credi- (1) Anon 

tors and legatees shall have the advantage 

of it (r); and for want of them, the benefit 

shall go to the party who is entitled to the f ^“” 289 . 

surplus. So of an heir (2 ), unless he brought 

it to protect an incumbrance to which he 

was entitled, or there be some special cir- ciopton, 1 

, T. . 5 Vern. 404. 

cumstances in the case. But if one acts 
for himself, and being not in the circum- 

(r) So if a trustee or executor obtain the renewal of 
a trust^term, such renewal shall be for the benefit of the 
cestui que trust. Holt v. Holt, i Ch. Ca. 191. Lmkin 
V. Rmkvorth, Finch, 392, Mo^y v. Matthews, 7 Ves. 

176, and the cases there cited, Nor will the circum- 
stance of the lessor having fefused to renew to the 
cestui que trust, he being an infant, differ the case. 

Keech v. Sandford, Sel. Ca. Ch. 61 . The principle of 
the decisions being, that a trustee shall not be allowed 
to raise in himself an interest opposite to that of his 
cestui que trust ; upon which ground it has also been 
held, that a trustee or particular agent shall not be al- 
lowed to become the purchaser of that which he holds 
in trust; Whelpdak v, Cookson, 1 Ves. 9. Morret r. 

Faske, 2 Atk. 54. Whichcote v. Lawrence, 3 Ves. 740. 

Mtissey v. Davis, 2 Ves. jun. 317; Twining v. Morrice, 

2 Bro. Ch. Rep. 329. Crowe v. Ballard,*^ Bro. 117. 

Campbell v. Walker, 5 Ves. 679. Ex parte Lacey, 6 
Ves. 625. Ex parte Hughes, 6 Ves. 617. Lister v. 

Lister, 6 Ves. 631. Attorney General v. Lord Dudley, 

Rolls, Feb. 1815; unless the title afterwards appear to 
be in a third person; Leslei/& case, 2 Freem. 52; but 
see Odkn v, Samborne, 2 Atk, 15. 
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Stances of a trustee or executor, buy in a 
ttiortgage for less than is due, or for lesii 
thab it is worth, he shall be allowed all that 
is due upon the niortgage ; for he stands in 
(p FhMpt V. the place of him that assigned (3), viz. the 
I v^!^. mortgagee, who might have given it to him 
gratis ; and what is due must be the raea- 
sure of our allowance, and not what he 
gave, for that might have been more than 
it is worth, as well as less ; and since he 
runs the hazard, if a loss happens, he ought 
to have the benefit, in case it turns fo ad- 
vantage. Yet the true reason seems to be 
this, that in the first case, he that takes 
upon him a trust, takes it for the benefit of 
the person for whom he is trusted, and not 
to take any advantage to himself. But in 
the latter, as far as he did not purchase, it 
was a free gift, and one man shall not profit 
himself of the contract of another. But 
where there are subsequent incumbrances 
or creditors in the case, there a man that 
buys in. a prior incumbrance, shall be 
allowed only what he really paid (s), though 


(«) The authority of the case, William v. Springfield^ 
where this distinction was taken, was very much shaken 
by Lord Hardwicke's judgment in Morrett v. Paske, 2 
Adc. 54; and see Price v. De Burgh, 13 Nov. 1791. 
3 Dec. 179a, Rolls. 3 Ch. Rep. 2 ^. 1 Vern. 335, 336. 
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there was in truth a greater sum due (5) ; for 
nemo ex alterins detrimento fieri debet M^’p. 9 . 
locupletior, and therefore the taking away 
one man’s accidental gain to make up an- 
other’s loss, is making them both equal. 

Bht the owner or his representatives are 
no losers when they pay the whole money 
due. 

49. 1 Salk. 15^ Crowe v. Bollard, 3 Bro. Ch. Rep. 

120. 
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CHAP. VIII. 

Of ' the Execution of the Trust. 

SECTION I. 

W E will now shew how the trust shall be 
executed. And there may be many reasons 
why a court of equity would not decree a 
conveyance at all, (viz. of the legal estate 
by the trustees), sometimes for a politic 
reason ; as if it were to enable a nobleman 
to suffer a recovery, and leave the honour 
bare without estate (1), or if the party were 
t Eq.ca. Ab. a uotorious Spendthrift, or when the estate 
tail was only by implication. And so be- 
fore the act, tortious and troublesome uses 
could not have been executed; for this 
court, which has the jurisdiction of trusts, 
will see that they do no mischief. 
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SECTION II. 

It is agreed on all hands to be a declared 
rule in this court, that if money be devised 
to be laid out in the purchase of lands to 
be settled on one and his heirs, the person 
himself for whose benefit the purchase was 
to be made may oome into this court, and 
pray |o have the money itself, and that no 
purchase may be made^ because none have 
an interest in it but himself. But if he 
dies before the purchase.made, or payment 
of the money (o), so that the question comes 

(a) The circumstance of the money not being paid 
over to a cestui que trust absolutely entitled to it, affords 
an inference, that the cestui que trust intended it to con- 
tinue liable to the real use ; and upon that ground Lord 
Thurlow, Chancellor, proceeded in Rashleigh v. Masters, 
1 Ves. jun. 1201. 3 Bro. Ch. Rep. 99. But it may be 

material to remark, that this decision is not reconcile- 
able with the case of Ctirling v. Mai/, cited in Guidott 
y. Guidott, 3 Atk. 255. And though, froip the cestui 
que trust not uniting the possession with the use, such 
an inference of intent could be raised, as between the 
heir and executor ; yet as a mere inference it may be 
repelled by any circumstance affording evidence of a 
contrary intention,, and therefore the fund would pass 
by particular description, as so much money to be laid 
out in land. Cross v. Addenbroke, and Fulham v. Jones, 
VOL. II. 


O 
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between his heir and executors which of 
them shall have the money, the heir shall 
be preferred ; and it shall for his benefit be 
considered in a court of equity, as if the 
purchase had been actually made in the 
life-time of his ancestor, for two reasons ; 
1st, Because the heir is to be favoured in 


cited in l^xhniere v. Earl of Carlisle^ in 3 P. Wms. 224; 
or by a bequest of all the testator’s estate in law and 
equity, or of all his estates whatsoever or wheresoever. 
Rashleigh v. Masters, 1 Ves. jun. 204. Provided he was 
adult, for otherwise he is not competent to elect that it 
shall be the one or the* other, Earlom v. Sanders, 
Ambl. 242. Car v. Ellison, 2 Bro. Ch. Rep. 56. With 
respect to the cases in which a trust shall result to the 
heir, the particular purpose for which the land was di- 
rected to be converted into money having failed, see 
Cruse v. Barky, 3 P. Wms. 20, and Mr. Cox’s note(i), 
where the cases are collected and referred to their 
respective principles; see also Wheldaley. Partridge, 5 
Ves. 338. Townley v. Bedwell, 6 Ves. 194. That the 
court will not direct money to be laid out in freehold 
estate, which the trustees were empowered to lay out 
in freehold or leasehold, and which, if laid out in free- 
hold, would have escheated to the crown pro defectu 
tenentis, see Walker v. Denne, 2 Ves. jun. 170. That 
equity will not change the quality which the property 
had at the death of the testator, as between the real 
and personal representatives, see C/iitty v. Parker, 2 
Ves. jun. 271; Wentworth v. Fowwg,Vin.Ab. Executors, 
Ch. pi. 32. 2 Vern. 284, Swann v^ Fonnereau, 3 Ves. 

jun, 41 . See B. 2. c. 5. § 1 . note [a). Broome v. Monck, 
10 Ves. 621. 
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all cases, rather than the executors, who by 
the old law were to have nothing to their 
own use; J^dly, If the executors should have 
it, it would be against the words of the will, 
which gave it to the heirs (1). So if trus- 
tees in a will have power to sell the whole 
estate for payment of his debts, and that the 
residue should go to A. and B. his wife, as 
they by any deed, &c. should appoint. A. 
dies, and B. deviges it to C. It must be 
considered in equity as if actually sold, and 
go accordingly ; in which case the money 
would have gone to tile husband, and so 
must the land too, else it would be in the 
power of trustees to make it land or money? 
and so to give it to whom they should think 
fit (2). 

1 Eq. Ca, Ab. 396. Dovers v. Folkes, 2 Eq. Ca. Ab. 396. Sittvell 
6 Ves. 520. 


(1) Scudamore 
V. Scudamorcy 
Pre. Ch. 544. 
Chaplin v. 

Hoi ner, see al- 
so 1 P.W. 486. 
1vol. 413, 415, 
where this 
point is very 
fully consider* 


(2) Colling 
wood, V. Ivallis, 
V. Bernard, 


SECTION III. 

But it is now constantly held in Chancery, 
that if the lands are vested in trustees, to 
the use of one and the heirs of his body, with 

o 2 
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remainder over, that the trustees are not to 

convey a fee but an estate tail, though he 

will have power to bar the entail when the 

conveyance is made to him, and it would 

avoid circuity. So if a sum of money be 

appointed to be laid out in a purchase, and 

the lands .to be settled in tail, the purchase 

and settlement shall be made accordingly, 

and not the money paid the party {b ) ; for 

the remainder-man has a chance for the 

« 

estate, in case the tenant in tail in posses- 
sion die without issue before any recovery 
suffered, which he* may omit through ig- 
norance or forgetfulness, or he may be 
prevented by death before he has completed 
it. 

(6) See 40 Geo. III. c. 56. and B. 1. c. 6. s. 10. 


SECTION IV. 

And in the performance of a trust, the 
Chancery has a power to alter the disposi- 
tion of the party upon emea’gent accidents. 
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which he did not foresee (c) ; and which if 
he had foreseen, he would in all probability 
have settled his estate otherwise. As where 
cestui queuse willed, that his feoffees should 
convey to his daughters, and died, and 
after his death a son is born, the feoffees 
shall convey to him ; because thq cestui que 
use never intended to disinherit his heir at 
law (1). Nor is this court bound to decree (i) Nourse v 
according to the ordinary rules of law, in Ke^mp. 
construction of wills, where the question in 
a d^ise arises upon the performance of a 

* . 2 hrecm. 42. 

trust ; as where A., having two daughters 
and never a son makes feoffment to the 
use of his will, and devises his land to J. S. 
upon trust and confidence inter alia, for the 
raising the sums of mone}'^ following, viz. if 


(c) The case referred to is certainly an authority in 
support of our author’s proposition, that in the per- 
Ibrmance of a trust, courts of etpiity will, upon certain 
events, alter the disposition of the party : And though 
the case gives a latitude of construction much beyond 
what our courts of equity would probably now consider 
themselves entitled to take, yet it does appcvir to have 
been referred to by Lord Nottingham, in Mi/de v. Set/- 
mottr, 2 Freem. 42, and to have received from his Lord- 
ship at least an indirect sanction of its principle. It 
was also referred to in Hills y. Brewer, 2 V’ern. 104 
sed non allocatur; see also Wink^eldv. Cornhc, 2 Ch 
Ca. 16, which refers to a case as strong in principle- 

o 3 
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he has but one daughter, then 12,000/. to 
her fortune, if two or more, 20,000 /. amongst 
them equally to be divided, the same to be 
due and payable at their several ages of 
twenty-one years or marriage, which shall 
first happen, with a provision for mainte- 
nance in the mean time. A. left three 
daughters, and one died under age, &c. ; 
here being an apparent intention, that these 
two daughters should have 10,000 /. a piece, 
this court will comply with it, notwithstand- 
ing any accident that might happen t(f the 
contrary. 


SECTION V. 

So where an executrix has a general power 
or trust to distribute a sum of money 
amongst children at discretion ; an unrea- 
sonable and indiscreet disposition may be 
controlled in a court of equity. But other- 
wise where the power is special and par- 
ticular ; as that the wife might dispose to 
one oY more ; for this is casus provisus, and 
it is expressly provided, she might give all 
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to one (1). Yet it is now held discretion- 
ary in the court to relieve or not (c/), since 
such clauses are fo the most part to observe 
obedience only (2) So the power given by 
will to dispose of a personal estate by an 
executrix being general, to distribute to the 

(d) It is observable, that in the case of Wallv. Thur^ 
bdrie, i Vern. 414, the mother, to whom the power was 
given by the will of the father, had married a second 
husband, whose influence might have materially weighed 
in the unequal distribution which she made, and to that 
consideration, the interposition of the court is in some 
degree to be referred. For jt were clearly too much to 
maintain, that a court of equity has a right of controll- 
ing the execution of a discretionary power of distribution 
among a definite description of persons, merely in respect 
of its being unequal ; see Burrell v. Burrell, Ambl. 660. 
If it be grossly unreasonable, or induced by any irre- 
gular motive, then indeed the interference of a court of 
equity falls within the rule laid down in Thomas v. 
Thomas, 2 Vern. 513. See Civil v. Rich, i Ch, Ca. 
309 ; Clarke Turner, 2 Freem. 19S; Menzey v. V/alker, 
Forrest. 72 ; Maddison v. Andreivs, 1 Ves. 59 ; Alexander 
V. Alexander, 2 Ves. 640 ; Pocklingtony. Bayne, 1 Bro. 
Ch. Rep. 450; Boyle V, Bishop of Peterborough, i Ves. 
jun. 310; Spring v. Bills, in a note, 1 Term Rep. 435, 
which recognize this distinction. See ’also Kemp v . 
Kemp, 5 Ves. 849. As to what shall be cpnsidered as 
an excess in the execution of a power of appointment, 
see Bristoio v. Ward, 2 Ves. jun, 336, where the cases 
upon the point are fully considered. See also Butcher 
y. Butcher, 9 Ves. 382. Baxy. Whitbread, 

16 Ves. 15, 


m 

(1) Thoiiiasy. 
Tkimas, 
a V'em. 51:5. 


Gibaon v. 
Kincen, 

1 Vern. (56. 
Walt V. 'i’/iwr- 
ham, 1 V'ern. 
414. 
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use of herself her brothers and sisters, ac- 
cording to their need and necessity, as in 
her discretion she should think fit ; the heir 
shall have a double share, being most in need 
if one devise to two of his 
2Vern.43i.’ sisters 400 /. 3 piece, and to his third sister 
what his executors should think fit; the third 
sister shall have 400 /. also, and be made 
equal to her two other sisters, if the estate 
(4,) Ware/, m, wHl hold out ( 4 ). So where the testator 

V. Broum, i • i ' . 

s vcrn. 15.'!. dcsircs his executor to give 100/. to A. if he 

thought fit; this seems to be a trust in his 
p) See B. 2 . hauds (5). 

c. 0. note. V f 


SECTION VI. 

As for the general rule, that portions may 
be raised by the sale of reversionary terms 
in the life of the tenant for life, it cannot be 
got over ; .though on the other side there 
are cases, where it has been refused. But 
this must depend upon the circumstances of 
( 1 ) Corbett the deed, and the intent of the parties (1). 

1 And t St, If a portion is directed to be paid 

eighteen, orday of marriage, andthe term 
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is ^olutely vested, there the daughter shall 
not expect during the life of the father ; 
but it may be sold in the falber’s lifetime, 
although a term in remainder and not in 
possession (c). 2dly, If the trust of the term 
had been upon a condition precedent, as to 

(e) Although the cases referred to. Graves y. Mad- 
dison, Corbett v. Mai/dioell, Gerrard v. Gerrard, and 
Staniforth v. Staniforth, have never been directly over- 
ruled; yet in subsequent cases they have been consi- 
dered as determinations in their principle, so replete 
with inconvenience, that they ought to govern only 
cases precisely similar in all^their circumstances. See 
Sandifs v. Sandys^ 1 P. Wms. 707 ; Hehblethwaite v. 

Cartwright, Forrest, 31 ; Hall v. Carter, o. Atk. 354 ; 

Lyon V. Duke of Chandos, 3 A£k. 416; Smith v. Evans, 

Ambl. 633 3 Conway v. Conway, 3 Bro, Ch. Rep. 1167. In 
those cases, therefore, which can be distinguished from 
them, the court will not decree the portion to be raised 
in the life-time of the father or mother, as where all the 
contingencies have not happened ; Butler v. Duncomb, 

1 P.Wms. 448; Reresby v. Newlafid, 2 P. Wms. 93; 
or where maintenance is provided out of the rents and 
profits after the term limited to raise the portion, should 
take effect in possession ; Brome v. Berkley, 2 P. Wms. 

484 ; Stevens v. Dethmck, 3 Atk. 39 ; Goodall v. Rivers, 

Mosely, 395; Churchman v, Harvey, AxtXi, 335; See 
Codrington v. Lord Foley, 6 Ves. 378, in whicji the cases 
upon the subject are very fully considered, and the rule 
stated by Lord Talbot, Forrest. 31, recognized as .the 
proper rule ; namely, that each case must depend upon 
the particular penning of the trust. As to the manner 
in which portions shall be raised, see B. L c. 6. s. 1-8 
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commence if the father die without i^sue 
male by his wife, in trust to raise portions 
for daughters ; there, if the wife be dead 
without issue male, leaving a daughter, 
though the father is living, the term has 
been decreed to be sold. For in equity, the 
father is taken to be dead without issue, 
when the wife is dead, by whom he was to 
have issue ; all that is contingent there has 
happened by the death of the wife without 
issue male ; and the husband must also one 
time or other die, as all men must, and\t hen- 
ever he dies, he must die without issue male 
by that marriage, his wife being dead before. 
So that this is in truth a remainder, and de- 
pends no longer upon a contingency ; and 
this court, as in some cases they do prolong 
(2) Graves v. tbc time, SO here they have shortened it ( 2 ) . 

Maddism,- 

Sir T. Jones, And thus far the court has gone for con- 
V. Gerrard, vcnience, that young women may have their 
portions, when they most want them; or else 
fve^4*6o. father might live so long, that the por- 
tion might be of little service. 3 dly, But if 
the agree’ment is, that the portion should be 
paid after his death, it is hard to make it 
payable in his life-time. For it would be 
to no purpose for anyone to make deeds, if 
the argument of convenience or inconveni- 
ence should prevail to over-rule them, and 
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the cases on this head have gone too far 
alread;^, and mangled all estates, and there- 
fore they will never decree portions to be 
raised in the father’s life-time, where it can 
possibly bear any other construction (3). 

iP.Wms. 

448, 2 Verii. 760. Reresby v. Newland, 2 P. Wi»s,33. 


SECTION VII, 

And there is no difference where the por- 
tion is secured by a settlement, or will, if 
secured out of a real estate (/), and the 

(f) Nor is there any difference whether the land be 
the primary, or merely an auxiliary fund ; Yates v. Pettis 
place, 2 Vern. 416; Jennings v. Looks, 2 P. Wms. 276; 
Prouse V. Abingdon, 1 Atk, 48a ; Van v. Clark, 1 Atk, 
51 o; Richardson v, Greese, 3 Atk. 69 ; Sherrnan v. Col- 
lins, 3 Atk. 319; Harrison v. Naplor, 3 Bro. Ch. Rep. 
108 ; or whether the testator have or has only contracted 
for the land, or directed for the purchase of it; Harrison 
V. Naylor, 2 Cox’s Rep. 247 ; nor whether die provision 
be for a child or a stranger ; Attorney General^ v. Milner, 
3 Atk, 113 ; Gawkr v. Standiwick, 1 Bro. Ch. Rep. in a 
note, 106; nor, as wras once supposed (see Cave v, 
C<W7e, 2 Vern. 508), whether it be given with or without 
interest ; Cave v. Cave, 2 Vern. 508 ; Rich v. Wilson, 
Mosely, 68; Bradly v. Forrest. 193 ; Boycott 

V, Cotton, 1 Atk. 555 ; Gawkr v, Standiwicke, 1 Bro. Ch. 
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party dies before it is payable ; in either 
(n PfflB&tt V. case it sinks in the lands (1). But the dif- 

Fawlett, 

1 Vern.204, 321. iVem. 366. Smith v. Smith, sVem.OZ. D. Chandot y. Tit- 
hot, it P. Wms 610. Gordon v. Haynes, 3 P.Wms. 138. 


Rep. (in a note,) io6, 2 Cox’s R. 15; nor whether the 
sinking of the portion be for the benefit of the heir, 
or of a devisee; Jennings v. Jxmks, i P. AVms. 276; 
provided it be charged on real estate, and not pay- 
able until a future day. But if a future day of 
payment be not appointed, or a merely general 
discretion be given to raise the portion within a certain 
time ; it appears to have been held in some cases, that 
the charge is immediately upon the death of the tes- 
tator, a vested and transipissible interest; see E. of 
lihers V. £. of Derby, a Vern. 72, and recognized in 
Smith V. Smith, 2 Vern. 92. ; Coxoper v. Scott, 3 P.Wms. 
119. Wilson V. Spencer, 3 P.Wms. 172. Tunstall v. 
Brachen, Ambl. 167. Hodgson v. Raxoson, 1 Ves. 44. 
Hutchins v. Foy, Com. Rep. 716. Ernes v. Hancock, i 
Atk. 507. Manning v. Herbert, Ambl. 575. Fmerxf v. 
Martin, Ambl. 230. deal v. Hitckener, 4th July 1771. 
Clarke v. Ross, 22 Nov. 1773. Kemp. v. Davy, 1774 ; 
which cases are stated in a note, 1 Bro. Ch. Rep. 1 20. 
Thomson v. Doxo, 1763. Morgan y. Gardner, M. 1777. 
Godxoin v. Mumhy, 1 Bro. Ch. Rep. 191 ; but see Nor- 
folk V. Gifford, 2 Vern. 208. Brexvin v. Brexvin, Pre. 
Ch. 195. Toumay v. Toumay, Pre. Ch. 290; in which 
cases such legacies were held not to be transmissible : 
see also BJarr v. Tfarr, Pre. C. 213, in which case a 
portion to be raised for a child was not hold transmis- 
sible, the child having died before it was raised, the 
trustees having a discretion to raise it when they thought 
fit. Tile apparent contrariety of decision upon this 
point must be referred to the nature of the subject. 
Courts of equity, looking for the intent of the parties 
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ference is between a personal legacy (g-), 
which in such case being debitum in prae- 
send, though solvendum in futuro, and go- 

are naturally influenced by a variety of prudential con- 
siderations, which cannot be brought within the range 
of any general rule; where the time of payment is 
prescribed with reference to the person, the rule of the 
civil law, causCi data non secutll, may be reasonably 
applied ; but where the time of payment is postponed/ 
from the circumstances, not of the person, but of the 
fund, that rule cannot be applied without putting the 
general intent of the testator into hazard. Emperor v. 
liolfe, 1 Ves. 208. To ascertain the real motive may 
be difficult ; but whenever it can be ascertained that the 
time of payment was not made immediate, because it 
might overcharge the estate. It should seem to be too 
much to contend, that the heir at law, or devisee, should 
have the further advantage of the possibility of the 
legatee’s dying before the time of payment. See Low- 
ther V. Condor, 2 Atk. 130, Sherman v. Collins, 3 Atk. 
319. King V. Withers, Forrest. 117. Smith v. Par* 
tridge, Ambl. 266. Dawson v. Killet, 1 Bro. Ch. Rep. 
119. Hope V. Lord Clifden, 6 Ves. 499, and cases there 
cited. It is also an exception to the general rule, if 
the portion be made payable on one of two or more 
contingencies, and one of the contingencies happen in 
the life-time of the legatee, as where payable at 21, or 
marriage. King v. Withers, Forrest. 1x7. 

(g) This distinction is established by a great number 
of cases, which are brought together by Mr- Cox. in 
his note (1), to the case of the Duke af Chandos v. Tal- 
bot, 2 P. Wms. 612. As to what words or circumstances 
will vest a legacy, see B. 4.^ c. 2. s. 4. 
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verned merely by the ecclesiastical law, 
which is so, shall go to the executor or ad- 
ministrator, and a sum of money appointed 
to be raised out of the rents and profits of 
lands, and designed for a particular purpose ; 
as a portion for a daughter, payable ex- 
pressly at twenty-one, or marriage, for which 
there was no occasion, she dying under age 
and unmarried. 
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PART THE SECOND. 
Of Public Trusts. 


CHAP. L 
Of Charities. 


SECTI05I I. 

The preservation of every private man’s 
goods in particular, is the preservation of 
the commonwealth in general. And there- 
fore in every good governmentj the magis- 
trates ought to have a special care and 
regard of the estates of orphans, madmen, 
and prodigals. So, anciently in this realm, 
there were several things that belonged to 
the king as pater patrise (1), and fell under WLordFoik- 
the care and direction of this court; as 2Vem.348. 
charities (a), infants, idiots, lunatics, &c^ 

(a) Sir W. Blackstone observes, that " the king, as 
parens patriae, has the general superintendence nf all 
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afterwards, such of them as were of profit 
and advantage to the king, were removed to 

charities, which he now exercises by the keeper of his 
conscience, the Chancellor. And, therefore, whenever 
it is necesary, the attorney general, at the relation of 
some informant, who is actually called the relator, files 
ex officio an information in the court of Chancery, to 
have the charity properly established,” 3 Com. 427, 
This proposition is too general ; for, though it be true, 
that where a charity is established and there is no char- 
ter to regulate it, as there must be somewhere a power 
to regulate, the king has, in such case, a general ;uris- 
diction; yet, if there be a charter with proper powers, 
the charity must be regulated in the manner prescribed 
by the charter, and there is no ground for the control- 
ing interposition of the court of Chancery, Attorney 
General v. Middleton, 2 Ves. 328. The interposition of 
the court, therefore, in those instances in which the 
charities were founded on charters, or by act of parlia- 
. ment, and a visitor, or governor or trustees appointed, 
must be referred to the general jurisdiction of the court, 
in aU cases in which a trust conferred appears to have 
been abused, and not to an original right to direct the 
management of the charity, or the conduct of the go- 
vernors or trustees. A distinction manifested by those 
cases, in which the court has refused to interpose its 
opinion against that of the governors of a charity, 
having a right by the terms of its foundation to exercise 
their discretion in certain particulars. See Attorney 
General v. Foundling Hospital, 4 Bro. Ch. Rep. 165. 
a Ves. jun, 42. Attorney General v. Middleton, 2 Ves. 
327. But see Gower v. Mainwaring, 2 Ves. 89. With 
respect to the right of visitation, see Highmore on 
Charitable Uses, in which work this point is very fully 
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the court of wards, but by the statute, upon 
the dissolution of that court, came back 
again to the Chancery. And although it 
was formerly doubted (2), if the court could (2) Attorney 
by bill take notice of the statute of 43 Eliz. pS^i'cha. 
c. 4, for charitable uses, so as to grant a 
relief according to that statute ijpon a bill, 
butthat the course prescribed by that statute, 
by a commission of charitable uses, must be 
observed in cases relievable by that sta- 
tute (6) ; yet now it is agreed, that the 

t 

considered. As to 52 Geg. III. c. 101, by which 
charities may, as to abuses of trust, be relieved upon 
petition, see Ex parte Rees, 3 Ves. & B. 10. Ex parte 
Berkhampstead Free School, 2 ^es, & B, 134. 

(b) As to what shall be deemed a charitable use, the 
stat. 43 Eliz. c. 4. enacts, that the commissioners shall 
inquire of the following uses as good and charitable, viz. 

For relief of aged and impotent and poor people ; for 
maintenance of sick and maimed soldiers, schools of 
learning, free schools, scholars in universities, houses 
of correction; for repairs of bridges, of ports and 
havens, of causeways, of churches, of sea banks, of 
highways; for education and preferment of orphans, 
for marriage of poor maids, for support ‘and help of 
young tradesmen, of handicraftsmen, of persons de- 
cayed ; for redemption or relief of prisoners or captives, 
for ease and aid of poor inhabitants ; concerning pay- 
ment of fifteenths, setting out of soldiers, and other 
taxes; other gifts, provisions, and limitations, which, 
though not within the letter, have been held to be 
VOL, II. P 
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(3) West V. 
Knightf 

3 Ch. Ca. 184. 
Anon. 1 Cli. 
Ca.2G7. 

(4) Attorney 
ijtncral v. 
//fW',2 V^erri. 
887. 
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Chancery may relieve upon an original bill 
in these cases (3). But a school for the 
inhabitants of A. not being a free school, 
is not a charity within the stat. of Eliz. (4), 
and consequently the inhabitants have not 
a right to sue in the Attorney General’s 
name. 

within the purview of the statute, as money to maintain 
a preaching minister. Attorney General v. Newcombe^ 14 
Ves. 1, as to a protestant dissenting chapel. Attorney 
General v. Fowler, 15 Ves. 85, to maintain a school- 
master, (but query, if the latter cases are not imme- 
diately within 1 Ed. VI. 14?) So for the building of 
an hospital for the relief of poor people. See Vaughan 
V. Farrer, 2 Ves. 187.^ So for the king to found a 
free school, and make it a corporation of guardians, 
masters and ushers, to give charity to them and theirs 
for necessaries to maintain them, and certain poor 
people under them. So for the building a sessions- 
house for a city or county, the making of a new or 
repair of an old pulpit in a church, or the buying of a 
pulpit-cloth or pulpit-cushion, or the setting up of new 
bells where none are, or amending them where they are 
out of order. Duke’s Charitable Uses, 109. Turner v. 
Ogden, 1 Cox’s R. 316. So a devise of money to a 
minister to preach an annual sermon, and keep a toomb- 
stone and inscription in repair, and to a corporation for 
keeping accounts thereof, is a charitable use, and, if 
charged on land by will, is within 9 Geo. 11 . c. 36 ; 
Durour v. Motteux, 1 Ves. 320. See also Grieves y. 
Case, 4 Bro. Ch. Rep. 67 ; Townley v. Bedwell, 6 Ves. 
1 94» As to operation of the statute with reference to 
locality of property, see Mackintosh v Townsend, 16 Ves. 
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336. CamfibeU y. Earl of Radnor, i Bro. C. R. 271. 
Oliphant v. Hendrie, 1 Bro. Ch. R. 571. As to secret 
trusts of lands for charities, see Edwards v. Pike, 
1 Eden’s Rep. 267. Boson v. Statham, i Eden’s 
Rep. 508. Muckleston V. Brown, 6 Ves. 52; gVes. 517'; 
1 8 Ves. 475. 


SECTION II. 

AND^tenant in tail may dispose of a charity 
out of his land, without fine or recovery, 
and even by will, by virtue of the construc- 
tion which has been made on the 43 Eliz. 
the statute of charitable uses supplying all 
defects of assurance (c), either in the giver 

(c) Though it be true that, where the uses are chari- 
table, and the person has in himself full power to 
convey, the court will aid a defective conveyance to 
such uses, yet such uses or trusts must be declared in 
writing, or be established by such evidence as is ne- 
cessary in other cases of trust. Adlington v. Cann, 
Barnard. 130. Highmore’s Charitable Uses, 67, first edi- 
tion. Attorney Gemral v. Spillet, Highmore, 68. Muckle- 
ston V. Brown, 6 Ves. 52. It may also be material to 
remark that the capacity of the party to convey making 
a term in' the general proposition, infants, lunatics, or 
femes coverts, are not within it. Duke’s Charitable 
Uses, 110. Jesus College case, Duke 78. Collison's 
case. Hob. 136. 
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(1) Tayy. 
Slaughter, Pre. 
Ch. 16.^ At^ 
tomey General 
V. Rye, 2 Vem, 
453. Attorney 
General v. 
Burdett, 2 
Vern. 755. 
Case of Christ 
College, Cam^ 
bridge, t Bla. 
Rep. 90. 

(2) Attorney 
Gcticral V. 
Baynes, Pre. 
Ch. 270. 2 
Vern. 597. 
Jenner v. Har-- 
per, Pre. Ch. 
389. 

(.S) Herne’s 
Charit. Uses, 
ch.6. ca. 14, 


or receiver, where the donor is of capacity 
to dispose, and hath such an estate as is any 
way disposable by him, whether by fine or 
recovery; for the intent of the statute of 
charitable uses was to make the disposition 
of the party as free and easy as his mind, 
and not to oblige him to the observance of 
any form or ceremony (1). But if a man 
dispose of a charity by will, and such will 
wants the necessary circumstances required 
by the statute of frauds and perjuries, it 
shall not operate as an appointment (2) ; for 
the statute of 43 Eliz. is now repealed pro 
tanto, and though there were three sub- 
scribing witnesses to the codicil, yet that 
would not support the will. But as to such 
of the lands as were copyhold, it was agreed, 
they were well appointed, they passing by 
surrender, and not by the will (3). So a 
devise in mortmain is good (d) as an ap- 


15, 16. Attorney General v. Baynes, 2 Vern. 598. Attorney General v. Andrews, 
1 Ves. 225. See 1 vol. b. 1. c. 1. s. 7. 


{d) A Revise in mortmain is not within the statute of 
wills ; and therefore a devise to a charity was allowed 
to take Effect, as an appointment in order to effectuate 
the intent of the party, who in his life-time might have 
conveyed it to such charitable use. See 34 and 35 
Hen. VIII, c. 5. ^ 4, 5. As to the histoiy and progress 
of laws prohibitory and restrictive of conveyances in 
mortmain, see 2 Bla. Com. 268, and Highmore*s Chari- 
table Uses. 
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pointment to a charity within the 43 £liz. 
(4). But see now the late statute 9 Geo. II. 
c. 36 (e). 

(s) The legislature finding that the political ends of 
the statutes of mortmain were frequently defeated, by 
the large and improvident dispositions made by per- 
sons on their death-beds, even for purposes in them- 
selves laudable, by the statute of 9 Geo. II. c. 36, 
enacted. That no manors, lands or tenements, rents, 
advowsons, or other hereditaments, corporeal or incor- 
poreal, whatsoever, nOr any sum or sums of money, 
good% chattels, stocks in the public funds, securities 
for money, or any other personal estates whatsoever, to 
be laid out in the purchase ctf lands, 8cc. shall be given, 
granted, aliened, limited, released, transferred, assigned, 
or appointed, or anywise conveyed or settled to or 
upon any person or persons, bodies politic or corporate 
or otherwise, for any estate or interest whatsoever, in 
trust, or for the benefit of any charitable uses whatso*- 
ever, unless by deed indented, executed in the presence 
of two witnesses, twelve calendar months before the 
death of the donor or grantor, including the days of 
the execution or the death, and enrolled in the Court 
of Chancery, within six months after its execution; 
and unless such stocks be transferred in the public 
books, usually kept for the transfer of stocks, six 
calendar months before the death of such donor or 
grtintor, including the days of the transfer and death, 
and unless the same be made to take effect ii> possession 
for the charitable use intended immediately from the 
making thereof, and be without any ^ower of revoca- 
tion, reversion, trust, condition, limitation, clause, or 
agreement whatsoever, for the benefit of the donor or 
grantor, or of any person or persons claiming under 

P 3 


213 

(4) Fhwfs 

case, Hob. 
1S6. The 
King V. JVm- 
man, 1 Lev. 
284 . 
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him; provided always, that such limitation^, &c. shall 
not be construed to extend to any purchase or transfer 
made for valuable consideration; the statute then de- 
clares all other gifts, grants, conveyances, transfers, &c. 
to be null and void, with a proviso that it shall not be 
construed to extend to the two universities, their colleges, 
(this exception applies only to colleges then established, 
and to devises for their benefit. See ^Attorney General 
V. Tancred, f Eden’s Rep. i6 ; but see also Attorney 
General v. Bowyer, 3 Ves. 728,) and the scholars upon 
the foundation of the colleges of Eton, Winchester, or 
Westminster; such exceptions are, however, subject 
to the proviso, that no college shhll, from June 1736, be 
at liberty to purchase, acquire, receive, take or hold 
more advowsons than are equal in number to one 
moiety of the fellows or indents upon the respective 
foundations : and the act further provides. That nothing 
therein contained shall be construed to extend to the 
disposition, grant, or settlement of any estate, real or 
personal, lying or being within that part of Great Bri- 
tain called Scotland.” It is not a little extraordinary, 
that an act so distinctly presenting its principle and 
purpose, should have given rise to so great a number 
and variety of cases as this act appears to have done. 
Mr. Highmore has brought them together, and has 
stated them so fully, that I shall content myself with 
stating the general result of them. 

] St, It has been held, that the restrictions of this act 
do not apply to wills made before the passing of it, 
though th6 testator did not die till afterwards; " Ash- 
humham v. Bradshaw, 2 Atk. 36. Barnard. 6. Attor- 
ney General v. tloyd, i Ves. 33. Wilkt v. Sandford, 
1 Ves. 178. Attorney General v. Hawes, Feb. 1793. 
Attorney General y. Bradley, 1 Eden’s R. 482. But 
see Attorney General v. Heartwell, Ambl. 451 . Attor- 
ney General v. Downing, Ambl. 550. 
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2dly, As manors, lands, rents, are directly within 
the statutes, and as a devise of money to arise by sale 
or otherwise out of land is construed a devise of the 
land itself. At tormij General v. Lord Weymouth, Ambl. 
20, devises, charges, trusts, sums of money, devised 
out of land to a charitable use, are void. Dalton v. 
James, cited in Mogg v. Hodges, 2 Ves. 52, and Arnold 
V. Chapman, 1 Ves. 108. That the words of the act are 
construed to extend to terms, see Attorney General v. 
Graves, Ambl. 1 55. Attorney General v. Tomkins, 
Ambl. 216. That it extends to mortgages, see Attorney 
General v. Meyrick, 2 Ves. 44; Attorney General v. 
Graves, Ambl. 155 ; Aitorney General v. Caldwell, Ambl. 
635 ; ^ White v. Evans, 4 Bro. Ch. R. 2 1 . 

3dly, A bequest of monay, goods, chattels, stocks, 
securities for money, or any other personal estate, to be 
laid out in the purchase of Igyids, &c. to a charitable 
use, is by the statute expressly declared to be void; 
but, as the bequest of money generally would be good, 
so a bequest of money, &c. to be laid out in lands or 
othertvise to a charitable use, has been^ supported, 
Soresby v. Hollins, 6th August 1740, and Gragson v. 
Atkinson, 7th November 1752, cited in Ambl. 211, 212. 
Curtis v. Hutton, 14 Ves. 537. Attoiriey General v. 
Williams, 2 Cox’s R. 387. See also Grimmett v. Grim- 
imtt, Ambl. 210, which recognizes the principle upon 
which the two above cases were decided, and gives it 
an additional extent, by holding, that though the trus- 
tees have not an express power given them to invest 
in the funds, or otherwise, yet, if they are not expressly 
directed to invest the money in lands, but have a dis- 
cretion to leave it invested in the fund« until they can to 
their satisfaction invest it in lands, the court will con- 
sider such power t 0 be merely nugatory ; for, whilst the 
act of Geo. II. is in force, they cannot invest in lands, 

P 4 
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without a breach of trust. But see English v. Ord, gth 
July 1754, stated in Highmore, 82, and Grieves v. Case, 
1 Ves. jun. 548, in which it was held, that if the clause 
was directory, and not discretionary, though the dis- 
cretion, if pursued, in such extent, would be against 
law, that made the devise void. Grieves v. Case, 2 Cox’s 
R. 301. But a gift by will of money to be laid out 
in repairing a chapel already built, or to erect on land 
already in mortmain, is not within the statute. Glubb 
V, Attorney General, Ambl. 373; Harris v. Barnes, 
Ambl. 651 ; Brodie v. Duke of Chandos, cited in Ambl. 
751 ; Attorney General v. Bowles, 2 Ves. 547. 3 Atk. 
806 ; Attorney General v. Bp. of Chester, 1 Bro. Ch. 
Rep. 444, and cases stated in Appendix, p. 29 ; Gastril 
V. Baker, cited in Ves. 185; Attorney General v. Hash, 
3 Bro. Ch. Rep. 588. But “if the land is to be purchased 
out of the fund bequeathed, the bequest, is void ; Attor- 
ney General v. Ambl. 614; Attwney General 

v. Hutchinson, Dick. 518, and Chapman v. Brown, 6 
Ves. 404. Foy v. Foy, 1 Cox’s R. 163. Pelham v. 
Anderson, 2 Eden’s R. 296. That a bequest of real 
and persona] estate to a trustee, to take a house for 
a school to educate children and grand-children of par- 
ticular persons, and other children, is good as to the 
particular objects, but bad as a general charity, see 
Blandford y. Fackerell, 4 Bro, C. R.394. 2 Ves. jun. 
238. 

4th, Though a direct devise of land to a charitable 
use, or of money charged on land, is void ; yet a be- 
quest of mdney, charged on both the real and personal 
estate, though void as to the real, is good as to personal 
estate ; and the court, though it will not marabal assets 
for the sake of a charity; Arnold v. Chapman, 1 Ves. 
108 ; Mogg V. Hodges, 2 Ves. 52 Walter v. Child, 2 
Ambl. 524 ; yet it would formerly, to support the be- 



Pt.IL Ch* I. § 3.] OF CHARITIES; 217 

quest, arrange the different species of personal estate ; 

Attgrmy General Caldwell, Ambl. 635; Negus v. CouU 
ter, Dick. 326. Amb. 367; Campbell v. Earl of Rad- 
nor, 1 Bro. Ch. 271. But this rule is now otherwise; 
see Attorney General v. Winchelsea, 3 Bro. Ch. R. 373 ; 

Makeham v. Hooper, 4 Bro. Ch. Rep. 156. The court 
will, however, direct the charge of legacies and debts 
to be borne by the different species of personal estate 
pro rata. A. G. v. Winchelsea, 3 Bro. Ch. R. 373. 


SECTION III. 


But whenever any thing is given to cha- 
rity, and no charity appointed (1), or if the Attorney 
charity which is appointed be supersti- ve^. 
tious (A), there (i) the king shall appoint. f.Fremm, 

1 Meriv. 55. 

Anon. sFreem. 2G1. White v. White, 1 Bro. Ch. Rep. 15. Attorney General 
V. Herrick, Ambl. 718. and cases there cited. 


(/*) As to what may be considered a superstitious use, 
see Duke’s Charitable Uses, 105. Ambl. 107, io8. 
Adams and Lamherfs case, 4 Rep. 104. De Costa v. 
De Pas, Ambl. 228. As to bequests void in England but 
good abroad, where the will , was made, see Vita v. 
Franco, Rolls, Feb. 1816. 

(i) By 1 Ed. VI. c. 14, gifts to certain superstitious 
uses therein enumerated, are declared to vest in the 
crowii ; but see Adams and Lamberfs case, 4 Rep. 104 ; 
other gifts, though void as to the superstitious use, shall 
neither vest in the crown nor in the heir, but shall be 
appointed to such uses as the king shall order. Bex y. 
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And although a devise cannot be averred 
to be a superstitious use, by reason of the 
statute of frauds, yet the king is not bound 


Lady Partington, i Salk. i6a. Bnt see Porter’s case, 

1 Rep. 26, a. With respect to gifts to charitable uses, 
where no specific description of object be pointed out, 
the Court of Chancery will, in respect of the general 
charitable purpose appearing, direct the mode of giving 
it effect. Attorney General y. Herrick, Ambl. 712; At- 
torney General v. The Painter’s Company, 2 Cox’s R. 56 ; 
and this is agreeable to the rule of the civil law, , which 
is so peculiarly favourable to charities, that legacies to 
pious or public uses shall not fail from the want of cer- 
tainty os to the particular object intended. See Domat, 

2 V. p. i6i, 162. If .not only the general purpose 
appear, but also a particular description of persons or 
objects be referred to, though as between such persons 
or objects the party has made no selection, yet the court 
will confine its discretion in supplying such omission 
within the limits of such general description ; White v. 
White, 1 Bro. Ch. Rep. 1 2 ; Moggeridge v. Thackwell, 

3 Bro. C. Rep. 517 ; Attorney General v. Clarke, Ambl. 
422 ; Waller v. Childs, Ambl. 524. Attorney General v. 
Wansay, 1 5 Ves. 231 . If the object of the gift be certain, 
but not at present in existence, yet if its existence 
may be expected hereafter, the court will neither con- 
sider the gift lapsed, nor apply it to a different use ; 
Aylett v. Dodd, 2 Atk. 238. Downing College case, 
Ambl. 550, 571 ; Attorney General v. Oglander, 3 Bro. 
Ch. Rep. 1*66. But if the charity or object of the gift 
be precisely pointed out, and fail, it seems then in ge- 
neral it shall not be applied to any other; Attorney 
General v. Bp. of Oxford, 1 Bro. C. R. 379 ; Attorney 



Pt. II. Ch. I. § 3.] OF CHARITIES. aig 

by that statute (2). So of an uncertain (3) 
as well as void use ;.for the use is void, and ton, 1 saik.* 
not the charity, yet in the case of a super- (3) Jones V, 
stitious use, the appointment shall be to a Ten^^^FiMhl’ 
charitable use, ejusdem generis (4) ; for 
the appointment of that good use to which £^*^“193 
it shall be applied, is a judicial act, and hoyie’ 
ought to be according to the rules of the Getarai, 4 

cj \^iii jA.b 48 ^ 

court. And although the charity cannot pi'/'ic. 

take place according to the letter, yet it 

ought to be performed cy pres, and the sub- y^whiuiBm 

stance pursued. But where the appoint- 

ment is good, it shall mot be in the power r/uiciaoeir, 

of the heir by his consent to alter the dis- Rep^sir.*’ 

position of his ancestor' ; for they shall be 

held to the letter of the charity (5). Much 

less of the devisee as the parishioners (6). General y. 

^ ' ' umse, 2 Vem. 

266. 

(5) Attorney General v. Plottf Rep, Temp. Finch. 222, Attorney General on 
l)ehalf of Peter House, Cambridge, v. Regius Prrfessor, 1 Venn. 65. Attorney 
General v. Christ Hospital, 3 Bro. Ch. Rep. 165. (6) Man v. Ballet, 

1 Vern. 42 ; but see Attorney General v. Hart, Pre. Ch. 225. 

General v. Goulding, 2 Bro. Rep. 429. But see also 
Attorney General v. City of London, 3 Bro. C. R. 171. 

1 Ves, jun. 243. Shanley v. Baker, 4 Ves. 732. 



220 


A TREATISE OF EQUITY. [Book IL 


(1) Watson V. 
Hintmrth 
Hospital 
2 Vern. 596. 


SECTION IV. 

And where, in the constitutions for found- 
ing an hospital, it was ordained, that no 
lease should be made for above twenty-one 
years, and the rent not to be raised, nor 
above three years rent taken for a fine, 
though the tenant of the' hospital lands is 
entitled to a beneficial lease upon renewal, 
the constitution being just and charitable, 
for the encouragement of the tenant ; yet 
this constitution is not to be followed ac- 
cording to the letter, but in the reason of 
it (A:), as fines alter, and the price of pro- 
visions increase, so the rent ought to be 
raised in proportion ( 1 ) . So if the hospital 
makes a lease for twenty-one years, with a 

(k) By the statute 13 Eliz. c. 10, corporations are 
restrained from granting long leases, &c. of their lands, 
as such leases would bs as mischievous as the aliena- 
tions of their possessions ; and as a perpetual renewal 
upon particular terms would be equivalent to an aliena- 
tion, the court will not enforce such a covenant- 
Somervilk V, Chapman, 1 Bro. Ch. Rep. 61. Attorney 
General v. Green, 6 Ves. 452. Attorney General v. 
Owen, 10 Ves. 555. Attorney General v. Backhouse, 
1 7 Ves. 283. 
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Covenant by renewal to make it up sixty 
years, and by deed of covenants the lessee 
covenants to pay all additional rents ; this 
covenant is not binding in equity, as being 
equally prejudicial to the hospital, as a lease 
for sixty years. And the corporation are 
but trustees for the charity, and might im- 
prove for the benefit of the charity, but 
could not do any thing to the prejudice 
of the charity in breach of the founder’s 
rule (Z). But the additionalrent and arrears 
shall be paid during the term of twenty-one 
years ; for though it* was an indenture of 
mutual covenants on the lessor’s part to 
renew, and on the lessee’s part to pay the 
additional rent, those covenants appeared 
in the deed to have been made on distinct 
considerations, viz. the covenant for increase 
of rent, because the price of provisions was 
raised, and the covenants for renewal, be- 
cause the lessee undertook to lay out 100 Z. 
in buildings (2). 

410 . ’ 

(Z) If therefore the contract of the cfirporation ex- 
ceed its powers, and injury result to the party with 
whom they contracted, his remedy must be against the 
individuals signing the contract, and not against the 
corporation. Taylor v. Duhoich College, 1 P. Wms. 

655- 
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SECTION V. 

A N D if seised of a manor, of the yearly 
value of 240/. devises several legacies, and 
particularly to his heir at law 40 s. and then 
adds, that being determined to settle for 
the future, after the death of me and my 
wife, the manor of F. with all lands, woods, 
and appurtenances to charitable usee, I 
devise to M. N. &c. upon trust, that they 
shall pay yearly, and for ever, several par- 
ticular sums to charitable uses, amounting 
in the whole to 120/. per annum, and gives 
the trustees something for their pains ; there 
being an overplus, it shall go in augmenta- 
( 1 ) Amldd V. tion of the charities (1), it appearing to be 
neral, Show. the testator's intent to settle the whole 
manor, and that the heir should have no 
eBe^^iso. than the 40s. (m). So where the re- 

Attorney Gc- 

neral v. Johnson, Ambl. 190. Attorney General v. Sparks, Ambl. 204, Attor-^ 
ney General v. Tonner, 2 Ves. jup. 1. 

(m) In the case of Arnold v. Attorney General, it 
was attempted to distinguish that case from the case 
of Thetford School, by the circumstance of the whole 
fund having been devised in the latter instance, and the 
increase of it being subsequent to the death of the 
testator, and accidental ; whereas in the former case 
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version in fee of divers lands let on leases 
on which in all 701. per annum was re- 
served, was granted by King H. VIII. 
to the Corporation of Coventry, 400 /. of 
the purchase-money was paid by the cor- 
poration and 1,000 1. by Sir T. JV., but in 
the grant, the corporation was said to be 
the purchasers, and it was by the deed de- 
clared that the whole 70 1 . per ann. should 
be applied to several charities therein men- 
tioned, the leases expiring, the value of the 

the particular uses and bequests did not exhaust the 
whole of the fund ; but such distinction was over-ruled. 
It is also observable that in the Th^ford case there was 
no legacy to the heir at law ; whereas in the case of 
Arnold v. Attorney General, there was. The principle 
therefore seems to be as stated in the case of Thetford 
School ; that as the charity must have borne the loss if 
the value of the thing devised had decreased, it shall 
enjoy the benefit of its increase; and the court will 
even extend the bounty beyond the number of objects 
specified by the testator, provided they be of the same 
description with those pointed out by the testator. 
Attorney General v. Haberdashers' Company, 4 Bro. Ch. 
Rep. 103, Attorney General v. Earl of Winchelsea, 
3 Bro. Ch. Rep. 373. Attorney General v. Ilurst, 
2 Cox’s R. 365. or will increase the bounty limited to 
the objects; Attorney General y, MinshuU, 4 Ves. 11. 
Whether heir or devisee shall have benefit of a void 
devise, see Jackson v. Hurlock, Ainbl. 487, Gravenor 
V. Hallum, Ambl. 643. Wright v. Row, 1 Bro. Ch. 
Rep. 61. King v. Denison, i Ves. & B. 260. 
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lands were greatly increased, but the sur- 
plus had been all along received by the 
corporation of C. the lands themselves not 
being given to the charities, but particulg^r 
rents out of the lands ; and it was strongly 
insisted that the articles mentioning the 
corporatipn to the purchasers, there could 
be no averment received to the contrary ; 
and although a charity is not barred by 
length of time (»), or any statute of limita- 
tions, yet it is an evidence, that the surplus 
belonged to C. because they have enjoyed 
it ever since the purchase, but the defen- 
dants were ordered to account for the im- 
proved value of the land, and the charities 
(s) Attorney to be augmented in proportion (3). 

General v. 

Mc^or, 4’f • of 

Ceventty, 2 Vern. 397. Attorney General v. Ld, Dudley, Rolls, Feb. 1815. 

(n) See the case of St. Michaers Parish, Path, against 
the Corporation of Bath, Ch. T. T. 1 798, in which the 
possession of the corporation for many years, was held 
to afford a strong presumption against the claims of the 
parish. 
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CHAP. II. 

Cf Guardians * of Infants and Lunatics. 

SECTION I. 

The king is also an universal guardian to 
infants, and ought in the court of Chancery 

♦ There are in law several kinds of guardians. 

1st, jure naturae, the father of his heir apparent 
till twenty<one; and this was inseparable from his 
person. 

sdljr. In soccage, jure gentium, the next of kin to 
whom the lands could ,not descend ; and this was only 
of things that lie in tenure till fourteen. Of others he 
might choose a guardian, if he was of years to make a 
choice, 

3dly, By the statute of 12th Car. 11 . cap. 24, formed 
by Sir Matthew Hale; and this is in office and interest 
much the same with a guardian in socage. But it ex-» 
tends not to his lands by descent only, as that did, but 
to all his estate whatever, and may be till twenty-one 
or any less time, 

4thly, By custom, as in London, aild other bo-* 
roughs. 

5thly, The spiritual court, of personal estate only. 

Gthly, The king, for alliance and protection are 
reciprocal. 

VOL. II. 


Q 
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to take care of their fortunes (a). As, 1st, 
If they marry during their minority, to 


(a) “ How this jurisdiction was acquired by the 
Chancellor, it is not easy, says Mr. Hargrave, (Co. 
Litt. 128. note) to state. The usual manner for ac- 
counting for it appears very unsatisfactory. See Earl 
of ShaftesbuTy’a case, Gilb, Rep. 1 72, saying, that his 
jurisdiction over idiots and lunatics is undoubted, 
furnishes an argument against his having any over 
infants; for he derives the former from a separate 
commission under the sign manual, but there is not 
any such to warrant the latter. The writs of ravish- 
ment of ward, and de recto de custodia, prove as little ; 
for were not these returnable in the courts of common 
law, or though they had not been so, how doth a juris- 
diction to decide between contending oompetitors for 
the right of guardianship prove a power of appointing a 
guardian when it happens that one is wanting. The 
writs de custode admittendo only relate to guardians ad 
litem. Reg. Bre. Orig. 198, a. The assertion that the 
f^ppintment of guardians belonged to the Chancellor 
before the erection of the court of wards, remains to be 
proved, or at least we, after a diligent search, do not 
find any authority in point The passage referred to 
in Fleta, and the doctrine in Beverly’s case, 4 Co. by 
no means warrant the use made of them; for in 
neither is any notice taken of infants. Though, con- 
tkiuos Mr. Hargrave, the case of infants, as well as of 
idiots and lunatics, should be admitted to belong to the 
court, yet something farther is necessary to prove that 
the Chancellor is the person constitutionally delegated 
fo. act for the l^g. It is no wonder, therefore, Ijiat 
Lord Hardwicke took occasion to disapprove of; ooaV' 
paring the court’s jurisdiction over infants with that 
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procure a settlement (6) ; for, though by 
the ecclesiastical law, a woman is of age to 

over idiots and lunatics; ex parte Whitfield, 2 Atk. 313, 
As to the writs in the register, continues Mr. H., re- 
lative to the appointment or removal of guardians, they 
merely relate to suits, which is of veiy different consi- 
deration from general guardians. See Index to Reg. 
Brev. Orig. tit. Cnstodes. Nor will it answer the pur- 
pose to attempt including guardianships in the idea of 
trusts, which are the present objects of equitable juris- 
diction, as it must be* seen that such attempt is an 
o vers trg,i lied refinement; for though guardianship in 
the common acceptation of the word trust, may be 
properly so denominated, yet nt as surely is not so in 
the technical sense in which lawyers use the word ; 
and Chancery exercises a jurisdiction over trusts : For, 
in this latter, trusts are invariably applied to property, 
especially real estates, and not to the person. It must 
not, however, be understood, that this learned annota- 
tor, by the above remarks, intends to controvert the 
present legality of the jurisdiction thus exercised in 
Chancery over infants, his intent being merely to shew 
that such jurisdiction is not, as far as yet appears, of 
ancient date ; and that, though it be now unquestion- 
able, yet at first it seems to have been an usurpation, 
for which the best excuse was, that the case was not 
otherwise sufficiently provided for. Mr. ^Hargrave 
further observes, that ‘‘ his conjectures as to the late 
commencement of this branch of jurisdiction in Chan- 
cery, is strengthened by some precedents, according to 
which, the first instance to be found of a guardian ap- 
pointed by th^ Chancelloi:, on petition without bill 
vy:as in 1696, in^theca&e of ]EIampden< But, since that 
time, the court of Chancery hath exercised the power, 

Q 2 
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0 ) SeMBia. marry (1) ; , yet, by the temporal law, she 
cannot dispose of her fortune, and there- 

of appointing guardians, without its being once called 
into question. Therefore, in the case of Ijody Teynham 
V, Lennard, which was heard on an appeal to the Lords 
in 1724, the counsel for the respondent very properly 
stated, that the Lord Chancellor was intrusted with 
that part of the crown^s prerogative which concerned 
the guardianship of infants. 2 Bro. P. C, 539. Under 
the same idea, too, the last marriage act refers to the 
Chancellor for the appointment of a guardian to consent 
to marriage, where the infant is without a guardien, and 
the mother is not living. 26 G. 11 . c.33. § 11.” The 
doubt intimated by the 'learned annotator, as to the 
rightful origin of this point of jurisdiction exercised 
in our court of Chancery, must necessarily, with refer- 
ence to his professional claims, have materially influ- 
enced the judgment and opinions of his readers ; and it 
appearing to me to be of some consequence to rescue 
a branch of jurisdiction so salutary in its exercise, from 
the imputation of having originated in usurpation, I 
cannot refrain from submitting the observations which 
have occurred to me upon it. It is observable that 
Mr. H. rather relies on the insufficiency of the argu- 
ments adduced in suppdrt of the jurisdiction, than on 
any positive fact or reasoning against it. And in so 
considering the subject, he has certainly a considerable 
advantage over his opponents. By some who maintain 
the jurisdiction of the court in this particular, it is said, 
that upon the abolition of the court of wards, the care 
which the crown was bound to take as guardian of its 
infant tenants, was totally extinguished in every feudal 
point of view, but resulted to the king in his court of 
Chanceryi together with the protection of all other 
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fore the court will make such a disposition 
of the fortune of the ward, as may be most 

infants in the kingdom. 3 Bla. Com. 426, 427. From 
this it might be inferred, that the jurisdiction of the 
court of wards and liveries was protective of infants in 
general ; whereas the statute of H. VIII. by which tHe 
court of wards was erected, expressly tonfines the 
jurisdiction of that court to wards of the crown ; and 
it is scarcely necessary to remark, that when a new 
court is erected, it can have no other jurisdiction than 
that which is expressly conferred ; for a new cour^ 
cannoj prescribe. 4 Inst. 200. But if the statute 
32 H. VIII. does not confer a general jurisdiction in 
the case of infants, but merely a particular jurisdiction 
as to wards of the court, it should seem to follow that 
the general superintendence of ^he crown over infants, 
as pater patrise, if it existed at common law, was not 
affected by the statute, except in those cases to which 
it expressly refers. What those cases were, are par- 
ticularly enumerated by the statute, and also in the 
instructions to the court of wards and liveries, prefixed 
to Ley’s Reports. See also Reeve’s His. Eng. Law. 
4 V. 259. That in every civilized state, such a super- 
intendence and protective power does somewhere exist, 
will scarcely be controverted. That if not found to 
exist elsewhere, it may be presumed to vest in the 
crown, will not, I think, be denied. Assuming, there- 
fore, that the general superintendence of "infants did 
originally vest in the crown, I shall conclude, that eSi 
ratione, it is now exercised in the court of Chancery 
as a branch of its general jurisdiction. But it has been 
asked. Why, if no particular warrant be necessary to 
the court in the care of infants, is a separate commis- 
sion under the sign manual necessary to authorize the 

Q 3 
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beneficial for her. But if she was of full 
age at the time of her marriage, then she 


Chancellor’s jurisdiction in the case of idiots and 
lunatics, which are also referred to the head of general 
protection? The answer is, that the custody of the 
persons and lands of idiots and lunatics, at least of such 
as held lands, was not anciently in the crown, but in 
the lord of the fee. The 17 Ed. II. c. 9, (or, as Lord 
Coke and others suppose, an earlier statute, see 2 Inst. 
14) gave to the king the custody of idiots, and also 
vested in him the profits of the idiot’s lands during his 
life ; by which the crown acquired a beneficial interest 
in the lands ; and as a special warrant from the crown 
is in all cases necessary to the grant of its interest, the 
separate commission which gives the Chancellor juris- 
diction over the persons and estates of idiots, may be 
referred to such consideration. And, with respect to 
the care of lunatics, the statute of 17 Ed. 11 . c. 10, enacts, 
that the king shall provide that their lands and tene- 
ments shall be kept without waste. The statute confers 
merely a power, which cannot be considered as included 
within that general jurisdiction conferred long before 
hy the great seal ; and, therefore, for the delegation of 
this new power, a separate and special commission was 
necessary. But see the .case of Oxendon v. Ld, Cimp- 
ton, 2 Ves. jun. 71, in which Lord Loughborough, C. is 
reported to have stated, that the statute 17 Ed. 11 . c. 10. 
is , not inttoductive of any new right in the crown. 
Others, who have attempted to support the general 
jurisdiction of the court of Chancery upon this point, 
have resorted to the circumstance of writs of ravishment 
of ward, mid de recto de custodia issuing out of .Chan- 
oery ; and others have attempted to support it upon the 
potion of a guardianship being a trust. Mr. Hargrave 
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was out of the care of the court ; and the 
court cannot at all interpose ; though she 

haB, in my opinion^ given a sufficient answer to the first 
class of cases, namely, of the writs of ravishment of 
ward, -Sic. by observing, that those writs are returnable 
in courts of common law ; and, with respect to the idea 
of a guardianship being a trust, though I think it founded 
so far at least, as to entitle any court of equity to call 
upon the guardian to account, it does not, in my opi- 
nion, touch the point which respects the right of a 
general and exclusive superintendence over the interests 
of infants in the court of Chancery. If such a power 
be a mere trust, every court of equity has a concurrent 
jurisdiction upon the subject^ but queere, if the court of 
Exchequer, as a court of equity, has such concurrent 
jurisdiction? It may indeed ^appoint a guardian ad 
litem to manage the defence of the infant, if a suit be 
commenced against him ; a power which is incident to 
every court of justice. It may also, when the interest 
of an infant comes before it judicially, provide for its 
security and protection ; but whether it can appoint a 
guardian to an infant for general purposes, where none 
is appointed; or whether it can, in an equal extent, 
exercise that protective power which watches over the 
interest of infants in the court of Chancery, is a point 
which I do not find any where solemnly determined^ 
and which, with reference to the fiction upon which 
the equitable jurisdiction of the court of Exchequer is 
founded, I should think at least doubtful. That the 
general jurisdiction exercised by our Court of Chan- 
‘Cery^ in the cases of infants, flows from its general 
authority, is further evinced by the concurrent juris- 
diction eii^ercised by the Master of the Rolls, and by 
the appellate jurisdiction of the House of Lords, nei- 

Q 4 
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be under age, as some say, unless where 
the husband is plaintiff here in Chancery, 


ther of which have any jurisdiction in the case of idiots 
and lunatics. Upon the whole, I submit, that the ge- 
neral superintendence and protective jurisdiction of the 
court, in the case of infants, is a delegation of the duty 
of the cro^^Tn; that its general jurisdiction was not 
even suspended by the statutes of H. VIII. erecting the 
court of wards and liveries. That the case of idiots 
and lunatics is distinguishable ; the jurisdiction exer- 
cised in Chancery, as to the first, being the grant of an 
interest, and, in the latter, the delegation of a, power 
conferred by parliament. Demannevilk v. Demanneville, 
loVes. 52. With respect to the extent of the juris- 
diction of the court of Chancery, as protective of the 
persons and interests oi^ infants, it may be material to 
observe, that the court may interpose even against that 
authority and discretion which the father has in general 
in the education and management of his child. Duke 
of Beaufort v. Bertie, 1 P. Wms. 702. Butler v. Free- 
man, Ambl. 302. Lord Shaftesbury^s case, 2 P.Wms. 
117. Potts V. Norton, 24th April 1792, cited in Lord 
Shaftesbury's case. Cruse v. Orby Hunter, MSS. Sit- 
tings after T. 1790. Powel v. Cleaver, 2 Bro. Ch. Rep. 
499. Wilcox v. Drake, Dick. 631. But, quaere, if such 
child must not be a ward of the court? ex parte Warner, 

4 Bro. Ch. Rep. 101, 102. A multo fortiori, it may 
interpose against persons who derived their whole au- 
thority from the father ; see Tombes v. Elers, Dick* 88* 
Therefore, though the court cannot remove a testamen- 
tary guardian appointed according to the statute, or^ 
consider his misconduct a contempt, unless the infant 
be a ward of the court, Goodall v. Harris, 2 P. Wms. 
561, yet it may impose such restrictions as will prevent 



Pt. II, Ch. II. § i.j GUARDIANS OF INFANTS, &c. 

to have the trustees to transfer their estate, 
or for any other favour of the court ; then, 
indeed when they had such a hand upon 
him, they may make him do such things as 
shall be reasonable (c), otherwise there is no 


him from prejudicing the interests of his ward. Foster 
V. Denny, 2 Ch. Ca. 237. Roach v. Garvan, 1 Ves. 160. 
As to guardians at common law, it seems admitted, 
that they may be removed, or be compelled to give 
security, if there appear any danger of their abusing 
either the infant’s person or estate. Foster v. Denny, 2 
Ch. Ca. 237. 

(ft) If therefore a man marry a ward of the court, 
without the consent of the court, he shall be committed 
for such contempt, though it appear that be knew not 
that she was a ward of the court; Herberts case, 3 P. 
Wms. 116. Butler v. Freeman^ Ambl. 303. Chassaingy. 
Parsonage, 5 Ves. 15. ; and there must be a proper set- 
tlement made on the wife before such contempt can 
be cleared, Stevens v. Savage, i Ves. jun. 154. And 
the contempt is not cleared by the ward’s attaining her 
age, though she should be ready to waive her claim to 
a settlement; see Stackpoole v. Beaumont, 3 Ves. 89^ 
Wade V. Scruton, T. T. 1818. Winch v. James, 4 Ves. 
386^ See ex parte Ashton, Dick. Rep. 23. in which the 
court interposed, on the ground that the pdrty was an 
idiot. 

(c) This equity is not peculiar to infant wards of the 
court; it extends to all cases in which the husband 
seeks, through the medium of the court, to make his 
legal right to his wife’s property available ; see B. I* 
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colour in it (2). 2dly, This court, upon 
applicd,tion made to it by guardians, has 
settled the maintenance of infants {d). And 

€. 2. s. 6. B. I. c. 4. s. 24. Neither is this branch of 
jurisdiction peculiar to the court of Chancery, it equally 
extends to the court of Exchequer.’ It seems also that 
08 the husband might defeat or prejudice the equity of 
the wife by assignment of her property, though in court, 
the wife may by her next friend institute a suit to re- 
strain such assignment. See Ellis v. ElHs, Ch. July 
1793. MSS. 

(d) It was once conceived that a bill was necessary 
for the purpose of such ap order, but it is now settled 
that it may be done by petition ; see ex parte Kent, 
3 Bro. C. R. 88, and ex parte Salter, 3 Bro. C. R. 500, 
where the cases are brou^t together, upon the autho- 
rity of which the practice now proceeds. And as the 
court will allot maintenance for the infant out of the 
produce of his estate, it will also, in so doing, consider 
the drcumstances and state of the family; as where 
there is an elder son an infant, and younger children 
who have no provision, the court will allow a more 
ample maintenance to the guardian of the eldest son, 
by which thfe younger children may be maintained. 
Hervey v. Hervey, 2 P. Wme. 21. Sandys v. Duke of 
Aihol, 2 Atk. 447. Petre v. Petre, 3 Atk. 51 1, Roach 
T. Garvan, i Ves. 160. Style v. Style, July 1799, MSS. 
Burnett V. Burnett, 1 Bro. C. R. 179. And as the 
court will, where the legacy is vested. (See Descrambes 
V. Tomkins, 1 Cox’s R. 133.) order maintenance where 
ikme is directed by the will, and that thou^ the interest 
is dmected to accumulate. Mole v. Dick, 310. 

Sirdch T. Wdtkifa, 1 Mtd. Rep/^53. So in oHHm efetses 
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a court of equity may, by the approbation 
of an infant's relations, allot the infant 
maintenance out of a trust estate, though 
there be no provision in the trust for that 
purpose; and this is founded on natural 
equity ( 3 ). But chancery never allows the ( 3 ) Engkfieid 
principal to be lessened in maintenance of 
an infant (e). 3dly, If a man intrudes upon 
an infant, he shall receive the profits but 
as guardian, and the infant shall have an 442 , 443 . 
account against liim in Chancery as guar- 
dian (/). For in the consideration of this 

it will refuse to apply the fund for maintenance, though 
so directed, if the father be living and of sufficient abi- 
lity to maintain his child, Hughes v. Hughes, i Bro. Ch. 

Rep. 387. That the court will in some cases allow the 
principal to be broken in upon, see Barlow v. Grant, i 
Vern. 255. Harvey v. Harvey, 2 P. Wms. 22. 

(e) See, contra, Barloio v. Grant, 1 Vern. 255, where 
the legacy is of small amount. 

(f) Though it is one of the peculiar dtities of a cotirt 
of equity to protect the rights of infants, it tnust not, as 
has been already observed, thence be inferred, that they 
will at any period, or under any circumstances, act upon 
such indulgent disposition; for if an infant neglect to enter 
within six years after he comes of age, he is as much 
bound by the statute of limitations from bringing a bill 
for an account of mesne profits, as he is from an action 
of account at common law. Lod^ v. Lockey, IPre. Ch. 

518. Sec 1 vol. 159, notc(m). See Griffin v.Grjffin^ 
i Sch. & Lef. 352. 
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court, he shall be looked upon as trustee 
{4)Nmherg for foc infant (4). And if a man, during 

y.BKkentaffe, . • xL £* r 

I Vem. 295. a person s infancy, receives the profits of 

Morgan y. ^ ^ ^ 

Morgan, 


Morga 
1 A&. 


489 . 


an infant's estate, and continues to do 
so for several years after the infant comes 
of age, before any entry is. made on him; 
yet he shall account for the profits through- 
out, and not during the infancy only. And 
so it seems at law, he should be charged in 
an action of account, as tutor alienus. 


SECTION II. 

Guardians are appointed (g) by writ 
for infants, and one or more guardians 
S.Sw, (1)’ court of Chancery may 

3Ch.Ca, 136. assign one of the six clerks to be guardian 
^ infant (2). But a guardian cannot 
be otherwise appointed, than by bringing 

44 . 

(g) Guardians are appointed in Chanceiy where such 
appointment is necessary to the purpose of protecting 
the infant s general interest, or for the purpose of sus- 
taining a suit, or for the purpose of consenting to the 
marriage of the infant. £r parte Woolscm6e, i Mad. 
R. 213. 
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the infant into court, or his praying a com- 
mission to have a guardian assigned him (3). 

Where there is a guardianship by the com- Ca. aI. ml 
mon law, this court will intermeddle and 
order ; but if there be a guardian by act of 
parliament (/i), it catinot remove him or 

(h) By the law of England there are three manner of 
guardianships, viz. by the common law, by statute law, 
and by custom. By the common law there are four 
manner of guardians,*viz. guardian in chivalry, guardian 
by ^ccage, guardian by nature, guardian by reason of 
nurture. Co. Litt. 88, b. Ratcliffe^s case, 3 Rep. 37, b. 

Though guardianship in chivalry is now taken away by 
the 12th Ch. II. c. 24. yet as the knowledge of some 
general points concerning it -cannot but be useful, I * 
must beg to refer to Mr. Hargrave^s note, Co. Litt. 93. 
note (1 1 ), in which the leading points upon it are brought 
together. See also 3 Com. Dig. title Guardian. With 
respect to guardianship by nature, the subject ap- 
pears to be involved in considerable obscurity, princi- 
pally occasioned by the various and indefinite manner 
in which the right to such species of guardianship, and 
the infants who are objects of it, have been considered. 

As to the right to guardianship by nature. Chief Baron 
Comyns states, that guardianship by nature extends only 
to the father, and denies the right of thp grandfather 
to the wardship of the heir apparent, and refers to 
George*s case, 6 Rep. 22 ; but upon this point Mr. Har- 
grave observes, that " it seems that not only the father 
but also the mother, and every other ancestor, may be 
guardians by nature, though with considerable differ 
ences, such as denote thp superiority of the father’s 
laim. The father hath fhe prior title to guardianship 
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Foster v. her (41 Yet in this, and all other like 

Venny, 2Ch, i ii • •. j. x 

Ca. ssr. eases, they shall give security not to marry 

Enoc^Va Gar* 

1 Ves.ldS* 

by nature ; the mother the second ; and as to other an- 

1 Vern. 449 . cestors, if the infant happen to be heir apparent to two, 
as to both a paternal and maternal grandfather, perhaps 
in this equality of rights, priority of possession of the 
infant’s persorl may decide the preference, according 
to the general rule in aequali jure melior est conditio 
possidentis. But this difference merely rejects the, 
order of succession to guardianship by nature. But. 
whilst the tenure by knights-service continued, there 
was another difference which more strongly marked the 
superiority of this guardianship when claimed by the 
faffier, for he was entitled t» the custody of the infant’s 
pei:son even against the lord in chivalry. But the 
. mother and other ancestors were not allowed to have the 
same preference. It is by this last diversity that Lord 
Coke in Raddiffe’s case, 3 Rep. 38, b. reconciles the 
books, which appear to exclude the mother and all other 
ancestors except the father, from guardianship by 
nature; it being observed by him, that they only apply 
to'those cases, in which the right to the infant’s person 
was in contest with the lord in chivalry.” Co. Litt. 
105, Hargrave’s note (1 2). 

With respect to what infants are objects of this spe- 
cies of guardianship, we find in some cases that the 
father and mother are deCLominated the natural guar- 
dians of all their children ; Roach v. Garvm, i Ves. 158; 

De Costa, 2 Atk. 15; Smith v. Marshall, 2 
A^. 7A; Weblxr v, Brick, M. T. 1800, and in some 
cases* even the pareiits of illegitimate children are so, 
codsidwcff; Or 4 V. Bkukett, 9 Mod. 117 ; and in other 
cases, fikeguardiai^lkp of female children under sixteen, 
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the child, infra annos nubiles, or consent or 
be aiding to the marriage of such child^ 


as given to the father and mother by the statute of P. 
and M. is said to be jure nature. Radcliffe’s case, 3 
Rep. 39, a. Upon which dkta, Mr. Hargrave observes, 
“ according to the strict language of our law, only an 
heir apparent can be subject of guardianship by nature; 
which restriction is so true that it hath even been 
doubted whether such a guardianship can be of a 
a daughter; (see Thorp’s case, Holt’s Rep. 333. C&rth. 
384) whose heirship though denominated apparent, yet 
being Jiable to be superseded by the birth of a son, 
is in effect rather of the presumptive kind. Radcliffe’s 
case, 3 Rep. 38, b. Therefove, when guardianship by 
nature is extended to children in general, or to any but 
such as are heirs apparent, it is jiot conformable to the 
legal sense of tiie terms amongst us, but must be ua> 
derstood to have reference to some rule independent 
of the common law. Thus when in Chancery the fethcr 
and mother are styled the natural guardians of idi their 
children bom in marriage, or of any of their ille^timate 
issue, we should suppose those who express themsdres 
so generally to refer to that sort of guardianship, which 
the order and course of nature, so far as we are able to 
collect it by the light of reason, seems to point out, and 
to mean that it is a good rule to regulate the guardian- 
ship by, where positive law is silent ; and it is in the 
discretion of the Lord Chancellor to settle the guar- 
diwshlp. So, too, when Lord Coke says the custody 
of a femsde child under sixteen, to which the father, and 
aRer luB dealh, the mother, is entitled, by the provisions 
of the St. 4 and 5 P. and M. is jure natures, we should 
understand him to mean, not. that such a custody was a 
guardianship by nature, recognized by our common lawi 



«4(> A TREATISE OF EQUITY. [Bookll, 

post annos nubiles, during minority, with- 
( 5 ) Festerv. out acquainting this court therewith (5). 

Denny, 2 Ch. 

Ca. 237, Lord Raymand^s case, Forrest 58. Smith v. Smith, 2 Atk. 304. and 
see Eyre v. Countess of Shaftsbury, 2 P. Wins. Ii2. 


but merely that it was a statutary guardianship, adopted 
by the legislature, in conformity tb the dictates of na- 
ture, and upon principles of general reasoning. But 
though what our law calls guardianship by nature, is 
thus confined to the heir apparent, yet we must not 
thence conclude that parents have not a right to^the 
custody of their other children,r for our law gives the 
custody of them to their parents till the age of fourteen 
by the guardianship of nurture ; Co. Litt. xo6, a. Mr. 
Hargrave having explained who are entitled to the 
guardianship by nature, and what infants are the objects 
of it, concludes with an enumeration of the following 
particulars concerning it. 1st, This guardianship con- 
tinues till the infant attains the age of twenty-one. 
sd. It extends no further than the custody of the infant’s 
person. 3dly, It yields as to the custody of the person 
to guardianship in soccage, where the title to both 
guardianships concur in the same individual, as they 
necessarily do in the case of father or mother, if lands, 
held by a soccage tenure, descend on the heir apparent, 
being an infant, and may in the case of other ancestors. 
But guardianship in soccage, ending at fourteen, he 
presumes, that after that age, the father or other ances- 
tor, having a like title to both guardianships, becomes 
guardian by nature till the infant’s age of twenty-one ; 
see Carth. 384* And lastly, the father may disappoint 
the mother and other ancestors of the guardianship, 
by nature, by appointing a testamentary guardian 
under the statutes of Philip and Mary, and Charles the 
Second.” 
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But the Chancery cannot restrain the in- 
fant from marriage ad annos nubiles. But 

Guardianship by socage, like the one in chivalry, 
springs wholly out of tenure : therefore the title to it 
cannot arise, unless the infant is seised of lands or other 
hereditaments, lyfeg in tenure, holdea by socage. 
Like guardianship in chivalry, it is deomed to take 
place on a descent only, though some have argued to 
the contrary : see Quadring v. Downs, 2 Mod. 176; 
where the point is decided ; see also Vin. Ab. tit. Guar- 
dian (1). The title to this guardianship is in such of the 
in&nt’s next of blood as cannot have by descent the 
socage estate; in respect of which the guardianship 
arises by descent, without apy distinction between the 
whole and half blood. If there are two or more in equal 
degree, he who first gains possession of the heir shall 
have the custody of him ; except where they happen to 
be brothers or sisters, or to be the infant’s lineal ances- 
tor, the law preferring the eldest in the former case, and 
the father or other male ancestor in the latter. But if 
(he infant derives lands by descent, both ex parte 
patemSl and ex parte materna, in which case it may be 
possible not to find any next of kin incapable of inhe- 
riting to the infant; the next of kin of either side, first 
seizing the infant is entitled to the custody of his per- 
son, and the custody of the lands coming ex parte 
patern^, goes to the maternal heir ; and so vice versa, 
as to the lands coming ex parte matern&« Should, how- 
ever, the infant derive lands by descent, in such a way 
as lets in both the paternal and maternal blood succes- 
sively to the inheritance, but with a preference of the 
former; as where the infant derives lands by descent to 
a brother, who was the first purchaser, and there is 
no next of kin but such as may inherit from the infant^ 
VOL. II. R 
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if a person appointed guardian, punsuant 
to the statute, (viz. 12 Gar. II. cap. 24.) 


it seems unsettled who should have the guardianship. 
If the person entitled to be guardian in soca^, is 
himself under the custody of a guardian, the latter is 
entitled to the custody of both : to the former in his 
own right, and the latter, per cause de ward, that is, in 
right of his wardship of the former. But as it is 
wholly for the infant's benefit, and not in any respect 
for the guardian's profit, it is not a subject either of 
alienation, forfeiture, or succesi^lon, as wardship in 
chivalry was 5 and consequently if the guardian in so- 
cage becomes incapable, or dies, the wardship devolves 
upon the person next in degree of kindred to the infant, 
not being inheritable to him. Fitzherbert, indeed, in 
his Natura Brevium, cites two cases of Edward the 
Third, in which guardian in socage granted the ward- 
ship to a stranger, and the grant was held to be good ; 
F. N. B. 143. The same author too, in his Abridge- 
ment, gives another case of the same reign, according 
to which a lease of guardianship in socage was pleaded; 
Fitzh. Abr. Gade, 161. But possibly these cases im- 
port only, that a guardian in socage may place the body 
of the infant under the custody of another, and that such 
placing will be a good answer to an action for ravish- 
ment of the ward, not that the guardianship itself may 
be transferred by bargain and sale. However, should 
these ancient authorities not bear the former construc- 
tion, they seem sufficiently answered by the doctrine 
and practice of later times, for in them, the acknowledged 
qualities of guardianship in socage being, that it is 
a personal trust wholly for the infant's benefit, and 
neither transmissible by succession, nor deviseable, are 
not consistent with its being assignable ; and wt have 
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dies or refuses to take upon himself the 

guardianship (6), the lord chancellor may v. 

CareWf 1 Eq. 

Ca. Ab. 260. pi. 2. Darcey v. lA. HoldemesSy 1 P. Wins. 70.3, note. 

Lord Chief Justice Vaughan’s authority for saying, that, 
even in his time, cojmmon experience proved the con- 
trary ; see Plow. 293. Vaug. 181. It extends not only 
to the person and socage estates of the infant, but also 
to his hereditament not lying in tenure, and even to 
his copyhold estates, unless there is a special custom 
for the lord’s appointing a guardian of them; Egleton'% 
case, 1 Ro. Abr. 40 ; %ee also Hutt. 1 7 ; and 2 Lutw. 

But whether the guardian in socage is entitled 
to take into his custody the infant’s personal estate, 
we have not yet been able t<3 ascertain by any express 
authority. However, we are inclined to think that 
personalty is included, except where by the custom of 
a particular place it happens to be liable to a different 
custody ; our idea being, that the custody of the infant’s 
person draws after it the custody of every species of 
property, for which the law hath not otherwise provided. 

This idea receives some countenance from the instances 
of copyholds and hereditaments not lying in tenure ; 
for including which, it will be difficult to account by 
any other reason than the one we give for including 
personalty ; it is also strongly confirmed by the man- 
ner in which the 12 of Ch. II. c- 24, regulates the 
powers of the guardian which it enables ft father to 
appoint. And authorizing such guardian to take the 
custody of the infant’s personal estate, as well as of his 
lands, tenements, and hereditaments; it provides, that 
he may bring such action or actions in relation thereto, 
as by law a guardian in common soccage might do ; 
words almost necessarily importing that the personal 
estate is equally an object of the custody of the guar- 

R 2 
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appoint a guardian («). As to the custody 
of lunatics, it is no question of right, but 

dian in socage with the infant’s real property. Yet 
we must apprize the reader, that there is an expression 
of Lord Chief Justice Vaughan, imhis Reports, which 
conveys, or ^eems to convey, a different opinion ; for, 
speaking of guardian under the statute of Charles the 
Second, he says, this new guardian hath the custody, 
not only of the lands descended or left by the father, 
but of lands and goods any way^ required or purchased 
by the infant, which the guardian in socage had not ; 
Vaugh. 186. It is superseded both as to the bodfy and 
lands, if the father exercises his power of appointing a 
testamentary or other guardian, according to the sta- 
tute of 12 Cha. IL c. 24. Regularly it ends, when the 
infant, whether male or female, attains fourteen ; though 
some say, that this must be understood only where 
another guardian, either by election of the infant, 
or otherwise, is ready to succeed, and that the guar- 
dianship in socage continues in the mean time ; And. 
313.” Hargrave’s note (13). 

As to guardianship by nurture, it only occurs where 
the infant is without any other guardian ; and none can 
have it except the father or mother, 8 E, IV. 7, b* 
Br. Guard. 70. 3 Co. 38. It extends no farther than 
the custody, and government of the infant’s person, and 
determines at fourteen, in the case both of males and 
females. Lord Chief Baron Comyns indeed refers to 
Fleta, as if, according to that ancient book, grand- 
fathers and great-grandfathers might be guardians by^ 
nurture ; 3 Com. Dig. 421 ; but the passage cited doth^ 
nof point at this species of guardian, it describing the 
patri^ po,testas in general, and being apparently bor*^^* 
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of prudence j and where no right there is no 
wrong. It shall never in this, or in any 

rowed from the text of the Roman law; nor will it 
bear the least application to guardianship, as our 
own law regulates it.” Hargrave's note (13), Co. Litt. 

119, b. 

• 

By construction of the statute 4 and 5 P. and M. 
c. 8, the father might, by deed or will, assign a guar- 
<lian to any woman child under the age of sixteen. 

But, by the 12 Car. H. c. 24, which, considering the 
imbecility of judgment in children of the age of four- 
teen, *aiid the abolition of guardianships in chivalry, 
which lasted till the age of twenty-one, it is enacted, 
that where any person shall have any child or children 
under the age of twenty-one years and not married at 
the time of his death, it shall be lawful for the father 
of such child or children, whether born or in ventre sa 
niere, or whether such lather be within the age of 
twenty-one years, or of full age, by deed executed in 
his life-time, or by his last will, in the presence of two 
or more credible witnesses, in such manner, and from 
time to time, as he shall respectively think fit, to dis- 
pose of the custody of such child for and during such 
time as such child shall continue under the age of 
twenty-one years, or any less time, to any person or 
persons in possession or remainder, other than popish 
recusants, as the father shall appoint. Guardians so 
appointed, are called testatnentary guardians, or guar- 
dians by statute. 

The above clauses may be considered under the fol-^ 
lowing heads ; 

ist. Who may appoint a testamentary guardian. 
li 3 
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other case, be committed to any that will 
make gain of it, or who is concerned to out- 

2dly, To what child a testamentary guardian may be 
appointed. 

3dly, Who may be appointed. 

4thly, How such appointment may be made. 

5thly, When such appointment determines ; and, 

6thly, The effect of such appointment. 

1st, As the father only is authorized to appoint a 
testamentary guardian to his child, an appointment by 
the mother is absolutely void. Bedell v. Comtahle, 
Vaugh. 180. Ex parte Edwards, 3 Atk. 519. So also 
is an appointment by the guardian appointed by the 
father, for it is a personal trust, and not assignable; 
Bedell v. Vaugh. 179; Mellish v. Da Costa, 

2 Atk. 15. It has also been held, that a copyholder 
is not within the statute, the custody of the infant 
belonging to the lord. Clench v. Cudmore, ^ Lev. 395. 

2dly, The father^s power of appointment extends to 
all his legitimate children under twenty-one, and un*- 
married at his decease, or bom after. I have confined 
it to legitimate children; for, though a natural daughter 
is considered to be within the statute of P. and M. 
Rex V. Corneforth, Stra. 1162, natural children are not 
within the statute of Ch. II. But though not within 
the statute,^ the court will, unless some objection be 
shewn, adopt the nomination of the father; Ward v. 
St. Paul, 2 Bro. C. R. 583 ; and Peckham v. Peckham, 
there stated in a note. So if the appointment be not 
conformable to the statute. May v. May, Dick^ 527. 
As to marriage by a natural child, without tihe consent of 
a guardian appointed by the Court of Chancery, see 
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live the lunatic, as_ being nearest of blood, 
and entitled to the administration ; and th^ 

Priest/ey v. Hughes, 1 1 East i , in which the marriage of 
a natural chid, without such consent, was held void; 
a decision which appears to me, with reference to 
the general error that has prevailed upon the point, 
to call most strongly for the interference, of the legis- 
lature. As to appointment of a guardian to a legiti- 
mate child to consent to marriage, see, in matter of 
Mart/m Woolseomhe, i Mad. 213. 

3dly, Though popish recusants are the only persons 
named in this act, there are other persons disabled by 
otlier statutes. See 9 and 10 W. c. 32. and the sta- 
tutes relative to the qualifications for officers. See also 
Swin. parts, s. 10. 

4th, Though the father may dispose of the custody 
of his infant child by deed or will, yet if he dispose of 
it by deed, such disposition may be revoked by will ; 
Lord Shqflsbury v. Ilannam, Finch’s Rep. 323. But if 
there be a covenant in the deed that the father will not 
revoke it, equity will not set it aside, unless the condi- 
tion be complied with, or the trust abused ; Lecone v. 
Sheires, 1 Vern. 442. It has also been held, that a will 
merely appointing a testamentary guardian, need not 
be proved in the spiritual court ; for as it is an appoint>- 
ment which takes effect solely by act of parliament, the 
temporal court should be judges thereof. Ixidy Chester " h 
Case, 1 Ventr. 207. And as the statute prescribes no 
particular form of disposition or appointment, it is 
immaterial by what words the guardian is appointed, 
provided the father’s intent be suflSciently apparent. 
Swinb. p. 3. c. 12. 
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allowance must be liberal and honour- 

(7)joe^b.i. able (7). 

note (2), , 1 - !_• 

5^th, That as the statute declares such guardianship 

shall continue till twenty-one, if so prescribed by the 
father, it shall not be determined even by the marriage 
of the infant ; Mendez v. Mendez, 3 .^tk. 625. If a man 
devise the custody of his heir apparent, and no time is 
mentioned, yet it is a good devise of the custody 
within the act, if the heir be under fourteen at the 
death of the father ; because, by the devise, the guar- 
dianship is changed only as to the persons, and l^ft the 
the same as to the heir. But if the heir be above four- 
teen, then the devise is void for the uncertainty ; for 
the act did not intend that eveiy heir should be in 
custody until twenty-one, but only so long as the father 
shall appoint, not exceeding that time ; Bedell v, Cow- 
Vaugh. 184. 

6th, That as the father, though under age, may grant 
the custody of his heir, the land will follow as an inci- 
dent given by law to attend it, though the father, 
being* under age, could not have devised or demised 
his land in trust for him directly ; Bedell v. Constable, 
Vaugh. 178, 

The statute 12 Car. II. c. 24. § 8, 9, further pro^ 
vides, that the appointment of such testamentary guar- 
dians shall be effectual against all claiming as guardians 
in socage, or otherwise ; and that the guardian so 
appointed shall have ravishment of ward or trespass, 
and recover damages as for the ward’s benefit; and that 
such guardian shall have the custody of the infant’s 
estate, both real and personal, and have the same 
actions in relation to them as guardian in socage- But 
though a testamentary guardian shall have custody of 
the infant’s real estate, a lease granted by him of the 
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infant’s real estate is absolutely void; Rofi, on dcm. 
jof Parry f v. Hodgson, 2 \Vils, 129* 135 * And though 
testamentary guardians are not so immediately subject 
to the direction of the court of Chancery, yet they are 
within its preventive and controlling jurisdiction. If, 
therefore, the court has reason to apprehend that a 
testamentary guardian meditates an injury to his ward, 
it will interpose, and if possible prevent the mischief ; 

Duke of Beaufort v. Bertie, 1 P. Wms. 704, 705 ; but 
see Morgan v. Dillon, 9 Mod, 135, which decree was 
reversed by the House of Lords ; 3 Bro. P. C. 341. But 
whatever doubt may exist as to the jurisdiction of the 
court of Chancery to remove a testamentary guardian, 
merely for the purpose of preventing mischief to the 
ward, there can be no doubt but that the court may 
control a guardian who has actually misconducted 
himself. See Anon. 1 Sid. 424. See also the case of 
Lord Noel v, Somerset, referred to in Roach v. Garvan, 

1 Ves. 160. That a testamentary guardian may be 
removed, if he become a lunatic, see ex parte Lady Ann 
Brydges, H. T. 1791 ; so if he become a bankrupt. 

Smith V. Bate, Dick, 631, That the power of a father 
to appoint a testamentary guardian to female children, 
under 4 and 5 Ph. & M, c. 8, does extend to natural 
children, see Rex v. Cormforth, Stra, 116^; and that 
natural children are not within the statute of Charles II. 
see Ward v. St. Paul, 2 Bro. Ch. R, 583. But though 
natural children are not within the act of Ch. II. the 
court will adopt the nomination of the reputed father, 
without referring it to a master, unless some objection 
be stated to the person named by the father ; Ward v. 

St. Paul, 2 Bro. Ch, Rep. 583; and Peckham v. Peck^ 

Jmm, there cited in a note. 

(i) And a guardian so appointed is competent to 
<onsent tb the marriage of an infant. Ex patte Birckell^ 
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3 Aik. 813. But a petition, that a guardian may be 
aseignUd, unless to cany on a suit, or protect an interest, 
must be pursuant to the statute. Ex parte Beeher, 1 
Bro. Ch. Rep. 556. 


SECTION III. 

A Tutor or guardian was looked upon in 
(1) Dig. lib. the civil ( 1 ) law to be in the place of a 
30. cJiik' father to the minor, who, by reason of the 
Infimtity of his age,,. was deemed unable to 
Inst. lib. 1. lake care of himself ; and the particulars 
of his charge was,< first, of his person and 
education, and to lay out all reasonable ex- 
pences for him, in proportion to the value 
of his estate, since it was not his estate 
alone, but his morals that he was appointed 
to look after. But, in the second place, he 
was to take care of his patrimony, and to 
be as provident of his affairs, as a prudent 
master of a family is of his own ; and the 
power of the tutor was limited to what 
ipight be profitable to the minor, for so far 
they thought his authority estsiblished by 
justice itself. And so it seems formerly in 
( 3 )Cower» the law of England (2), he that was con- 
u”! 21! jstitutcd tutor or guardian ought to see that 
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the heir be well brought up, and that his 
estate be safely kept ; for he can do nothing 
but for the profit and benefit of the infant, 
nor intermeddle with any thing but of what 
he may render an account (A:). And he 
was bound to, put in security before his 
admission, and to make oath to administer 
the affairs of the minor' to his profit and 
benefit ; to exhibit a true and faithful in- 
ventory of all the goods, and to render an 
exact and true account of his office, when- 
soever it was required by the judge, which 
is the same oath that* was administered to 
all executors and administrators. But this 
law is not now observed here, as it was in 
Rome, to the great detriment of many 
minors. But, both in Chancery and in the 
civil law, an infant might call his guardian 
to an account, even during his minority, 
if there fell out any thing that made it 
necessary. 

(k) And therefore a guardian cannot present to a 
church. Cp. Littt. 89, a. Cro. Jac. 99. Hearle v. 
Gnenbank, 3 Atk. 710. Arthington v. Coverley, 2 !Pq. 
Ca. Ab. 518. But, queere, whether the court will not 
control the presentation by the infant, if improperly 
obtained, without the concurrence of the guardian? 
^ee. B, I. c. 2. s. 
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BOOK THE THIRD. 

Of Mortgages and Pledges. 


CHAP. I. 
Their Nature. 


SECTION I. 

It follows, in the next place, that we treat 
of mortgages and pledges. This kind of 
agreement was useless in a state of nature ; 
because it was lawful for the creditor, in 
that state, to seize on any part of the 
debtor's goods or estate, without any special 
( 1 ) Puff. b. 5. contract (1) . For right reason, and the na- 
c, 10. § 16. prohibits not all force, but 

that which is repugnant to society : that is, 
which depriveth another of his right. For 
the end of society is, that, by mutual aid, 
every one may enjoy his own. And, as 
naturally every man may vindicate his own 
right, so, to profit another, in what he can 
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justly, is not only lawful, but also com- 
mendable. But civil society being ordained 
for the maintenance of tranquillity, there 
arises presently to the commonwealth a 
certain greater right over us, so far as is 
necessary to that end ; and, therefore, so 
far as it may and will prohibit that promis- 
cuous right of resisting. Nor were there 
any mortgages of lands with us, while the 
feudal tenures were on foot (a) ; because 
« 

(a) The feudal system being, in its principles, incon- 
sistent with the tenant’s right of mortgaging his lands, 
may be reasonably considered as having, during its 
prevalence in this country, at least suspended the ge- 
neral exercise of such right; but that mortgages were 
not known in England prior to the introduction of that 
system, can by no means be correctly inferred, from 
no trace of them being apparent subsequently to the 
introduction, and during the continuance of such 
system. 

' The nature of a mortgage presupposes the right of 
alienation, at least for a certain time; and indeed it 
seems difficult to' conceive, that, in any country in 
which such right of alienation exists, the qualified or 
conditional exercise of it, by way of moAgage, or at 
least the vadium vivum, should be wholly unknown; 
llie temporary wimts of mankind, in a state of civi- 
lized society, would naturally suggest such a mode of 
providing for them; and, accordingly, we -find the 
Jews, in the earliest period, availing themselves of this 
s^ies of alienation, as &r oa their law would allow. 
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such conveyances wcfe looked upon as A 
$ort of fraud on the constitution. But when 
a licence of alienation was given about the 
time of H. III. and it became a maxim in 
law, that the purity of a fee-simple im- 
ported a power of disposing of it as the 
owner pleased, there were two ways of 


namely, mortgaging their lands until the ensuing jubilee. 
For an account of this solemnity, see 2 vol. Ancient 
Universal History, p. 130, 131. From the Jew^, the 
notion of mortgages is said to have been derived to the 
Greeks and {tomans ; and, we are by some supposed to 
have borrow^ it from the civil law ; see 3 Ba. Ab. title 
Mortgage^ and Powell on Mortgages. The origin of 
fuiy usage is seldom of much concern, and> on the pre- 
sent subject, it appears to me to be wholly immaterial. 
I shall, therefore, merely remark, that though it was a 
rule in the feudal law, that fudalia invito domino aut 
•agnetis non recte subjiciuntur hypothecae; yet that it 
appears from Craig, that, with the concurrence of the 
lord, the tenant might alien, and consequently might 
mortgage his lands. Feud, lib. 2. tit. 5. § 5. As to 
our having borrowed the idea of a mortgage from the 
civil law, Mr. Butler observes, that it appears from 
Littleton, § 332, that they were introduced, less upon 
the model df the Roman pignus or hypotheca, than 
upon the common law doctrine of conditions : an ob-* 
servation which, however correct as to the mortgage' 
itself, certainly does not apply to the equity of redeinp-'^ 
tion, which, in courts of equity, is^ prior to foreclosure, 
ponsi 4 ere 4 ^ incident inseparable from: it. .Vide 
Vinnius in Inst, lib. 3. tit. 15. 
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pledging lands introduce4> which Little- 
ton (2) di^inguishes by die names of vadium 
livum^ and vadium mortuum. The first is, 
>vrhere a man borrows a sum of money of 
another, and makes over an estate of lands 
to him, until he hath received the same out 
of the issues and profits ; so that neither 
the money nor the land dies, or is lost. The 
other, where a feoffment is made upon con- 
dition, that if the feoffor pay to the feoffee 
such a sum by .such a day, that then the 
feoffor may enter, &c. In this case, if he 
does not pay, then the land is taken from 
him for ever ; and if he does, then the 
pledge is dead as to the Tenant, &:c. 


SECTION II. 

These sorts of conveyances, bein^ usually 
made in fee-simple, were exposed to many 
inconveniences ; for the estate being abso- 
lute at law, on default of payment was sub- 
ject to the dower of the Wife pf the feoffee, 
and all other his real chargei^ and incum- 
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^brances ; and, therefore, to prevent this(6)> 
the ancient course in mortgages was to join 
another with the mortgagee in the con- 
Nash V* veyance (1). But the court of Chancery, 
though at first they made a scruple of break- 
upon the rules of law (c), have now 

{b) With the same view, mortgages, for a long term 
of years, were, at a very early period, introduced ; see 
Madox’s Formulare, 230 ; which was attended with this 
advantage, that, on the death ‘'of the mortgagee, the 
term and the right in equity to receive the mortgage 
debt vest in the same person; whereas, in cases of 
mortgages in fee, the estate on the death of the mort- 
gagee, goes to his heir or devisee, and the money is 
payable to his executqr or administrator. This pro- 
duces a separation of rights, that is often attended with 
great inconvenience, both to the mortgagor and the 
mortgagee. On the other hand, in case of mortgages 
for years, there is this defect, that if the estate is fore- 
closed, the mortgagee will be only entitled for his term. 
To guard against which, it has been thought advisable 
to make the mortgagor covenant, that, on non-payment 
of the money, he will not only confinn the term, but 
also convey the freehold and inheritance to the mort- 
gagee, or as he shall appoint, discharged of aU equity 
of redemption, Mr. Butler’s note (1), Co. Litt. 206, 

(c) Lord Hale observes, that in 14 Rich. II. the par- 
liament would not admit of redemption. See the 
printed Rolls, vol. 3. p. 259. And though the right to 
redeem within a certain period is now incootrov^tibly 
established, yet I have not been able to trace the period 
when tmch right was first allowed. 
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set this matter right ; and since the lands 
were originally only a security for the 
money, therefore the payment of the money 
doth, in consideration of equity, put the 
feoffor in his first estate, as well after as 
before the condition broken. 


SECTIOJt III. 

And although, with respect to the surplus 
of the estate over and above the mortgage- 
money, the mortgagee is usually looked 
upon in equity as a trustee for the mort- 
gagor (d), yet there is a difference betwixt 

id) As to the nature of the estates of the mortgagor 
and mortgagee, it seems to be at length settled, that 
as the mortgagee is consiuered as holding the estate 
merely in the nature of a pledge, or security for pay- 
ment of his money, a mortgage, though in fee, (the 
legal estate in which descends to the heir at law) is 
considered in equity only as personal estate. 

Hence also a mortgagee, though in possession, will, 
in case of a living becoming vacant prior to foreclosure, 
be compelled in equity to present the nominee of the 
mortgagor ; Jory y. Cox, Pre. Chan. 71 ; Amkurst v. 

VOL. II. S 
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a trust and a power of redemption. For a 
trust is created by the contract of the party, 
and he may direct it as he pleases, and 
may provide for the execution of it, and 
therefore they only are bound by it who 

c 

Dawling, 2 .Vern. 401 ; Galley v. Selby, Stra. 403; and 
that even though nothing but the advowson is mort- 
gaged to him, and the deed contain a covenant, that, 
on any avoidance, the mortgagee should present ; Mac- 
kenzie V. Robinson, 3 Atk, 559 ; for in such case, though 
the presentation is not deemed the subject of value, and 
therefore cannot be brought into the account, it*might 
be a benefit beyond the securing of the principal debt, 
and lawful interest thereon ; which decision over-rules 
that of Gardiner v. Griffith, 2 P. Wms. 403. In such 
case, however, it is smd, that the mortgagee of the 
advowson might pray a sale: Mackenzie v, Robinson. 
But qu<ere, if such sale could be decreed pending an 
avoidance? The mortgagee may, however, grant leases 
of the premises, and avoid such leases as have, since 
his mortgage, been granted by the mortgagor. 

As to the estate of the mortgagor, though formerly 
doubted whether he had more than a right of redemp- 
tion, it is now established, that he hath an actual estate 
in equity, which may be devised, granted, and entailed, 
and of which there is a possessio fratris, and a tenancy 
by the curtesy ; Casbome v. Scatfe, 1 Atk. 603. But 
as to his possession of the mortgaged premises, he only 
holds them by the will or permission of the mortgagee, 
who hath been held entitled, by ejectment, and without 
notice to- recover against him or his tenant ; Keeche v. 
Hall, Doug. 21 ; Moss v. Gallimore, Doug. 279 ; but 
see Da Costa v. Warton, 8 Term. Rep. 2. 
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come in in privity of estate, or with notice, 
or without a consideration. Asa tenant in 
dower is bound by it, because she is in the 
per ; but not a tenancy by the curtesy, who 
is in the post. Nor shall any other, who 
comes in in the post, be liable to it, without 
express mention made by the party. But 
a power of redemption is an equitable right, 
inherent in the land, and binds all persons 
in the post, or otherwise ; because it is an 
ancient right, which the party is entitled to 
in equity. And although, by the escheat, 
the tenure is extinguished, that will be no- 
thing to the purpose, b.ecause the party 
may be recompensed by the court for that, 
by a decree for rent, or part of the land 
itself, or some other satisfaction. And it is 
of such consideration in the eye of the law, 
that the law; takes notice of an equity of 
redemption, and makes it assignable or 
devisable (1). 


(1) Pawlctt V, 
Attorney Gem* 
r«/, Hard, 498. 
Casbome v. 
Scarfcy 1 Atk, 
069. 


s 2 


SECTION 
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SECTION IV. 


And equity is part uf the law of England^ 
so that it' cannot in any manner of way be 
(i)Seej^ provided by agreement (1), in case of a 
f ^In’8 R^! mortgage, that the court of Chancery should 
fhe i^iuu!. not give relief (e) . For such an agreement 
trativeofthis would be Contrary to natural iustice in the 
oftheexcep- creatioii of it, and prove a general mis- 
brought toge- chief ; because every lender would by this 
c method make hinjself chancellor in his own 


(e) 'Hiis rule is not confined to cases of redemption 
of mortgages, it being at least a general rule, that the 
jurisdiction of a court of equity cannot be ousted by the 
agreement of the parties; Fry v. Porter, i Ch. Ca. 
141 ; Wellington v. McIntosh, 2 Atk, 569. The au- 
thority of which last case, though shaken by the judg- 
ment in Halfhide v. Penning, 2 Bro. Ch. Rep. 336, is 
restored by the judgment in Mitchell v. Harris, 2 Ves. 
jun. 129. There are, however, cases, the judgments 
upon which do not appear to be reconcileable with the 
above principle, that the jurisdiction of a court cannot 
be ousted by the agreement of the parties. I shall not 
however enter upon the discussion of those cases, but 
content myself with remarking, that, perhaps, the most 
effective security to the claims of justice is, to keep 
open the courts which are armed with the most exten* 
sive powers of administering it. 
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case, and prevent the judgment of this 
court (2). Neither shall a man have inte- (8) Ho^oardv. 
rest for his money, and a collateral advan- 
tage besides for the loan of it, or clog the a ?2 c 
redemption with any by-agreement, since f 
this would be tb let in all manner of extor- L Y®"'- 

JMiillCT V JjC€8 

tion and usury (3). But there is a difference 2Atk.4‘94. ’ 
between mortgages of Exchequer annuities 
and common stock, the value of which de- ***“■ 
pends upon imagination, rather than a real 
value ; for. annuities are a certain security, 
and carry a constant interest, and there- 
fore are to be considered as mortgages of 
lands, and cannot be sojd after forfeiture 
without foreclosure (J"). Yet annuities 
mortgaged are now held irredeemable after 
forfeiture, unless there be an express agree- 
ment that the mortgagee may sell after for- 
feiture (4). ( 4 )M~ 

V. Scott, 14 % 

(/) So held by Lord Harcourt ia Tucker v. Wilson, Sh V 
1 P. Wms. 261. But the decree was afterwards reversed 476 . marg. 
by the House of Lords* See i Bro. P. C. 494, See 
also Lockwood v. Etver, 2 Atk, 303, In yrhich case 
Lord Hardwicke held, that it was not necessary to bring 
a bill of foreclosure on a mortgage of stock. But that 
there may be a foreclosure of such mortgage, see Tan^ 
cred V. Potts, Rolls, June 20, 1749. 
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SECTION V. 

And notwithstanding, that in a common 
mortgage, such covenants ought not to be 
regarded for the general inconvenience that 
would follow (g) ; yet this reasoning can- 
not extend where it is m^de with an inten- 
tion to settle the estate, besides the cpnsi- 
deration of the money paid. As where the 
conveyance is in consideration of 100/. 
paid to him by a person that married his 
kinswoman, upon" condition, that if he did 
not repay the money with interest during 
his life, his heirs, &c. should then have no 
power to redeem; this court can neither 
shorten nor enlarge the time that is given 
by express covenant and agreement of the 

(1) BonJum v. parties 1). So where there is a clause or 

Nemombf , , * i 

2 Vent. 364. provisiou to repurchase m a conveyance, 


(g) The ‘circumstances which brought this case out 
of the general rule, that an estate cannot be a mortgage 
at one time, and an absolute purchase at another, 
1 Vern. 192, are very fully observed upon by Lord 
Keeper North, 1 Vem. 232, in his reversal of Lord 
Nottingham’s decree ; see also Sir Nicholas Wol^an 
V. Aston, Hard. 511. 
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the time limited ought precisely to be ob- 
served (2). But then this must be in case (*) Barrel v. 
the court are fully satisfied that it was not 
originally a mortgage, but an absolute pur- 
chase (i^); or else a redemption may be Ab!468.c. '8. 
decreed at any time within twenty years 
after the time of repurchasing is* out. 


(A) For if the parties appear to have intended a mort- 
gage, the mortgagor shall be allowed to redeem, not- 
withstanding any condition that it should in any future 
event operate as a purchase; Manlove v. Ball, 2 Vern. 
84; Willett V. Winnell, 1 ^Vem. 488; Fulthorpe v 
Forster, 1 Vern. 476. Copplestone v. Boxall, i Ch. 
Ca. i. Clench v. Witherby, Rep. Temp. Finch, 376; 
but see Floyer v. Livington, 1 P. Wms. 268 ; Mellor v. 
Lees, 2 Atk. 494 ; Tasburgh v. Echlin, 4 Bro. P. C. 142, 
and Powell on Mortgages, 31 ; a mortgage will not, 
however, be easily presumed against an absolute con- 
veyance, especially if the possession has gone along 
with the conveyance, Cottrell v. Purchase, Forrest. 61 ; 
see England v. Codrington, 1 Eden^s Rep. 169; Spur- 
geon v. Collier, i Eden’s Rep. 55 ; but parol evidence is 
admissible, to shew or explain the real intention and 
purpose of the parties ; though ttie conveyance be ab- 
solute ; see Sir G. Maxwell v. Lady Montacute, Pre. 
Ch. 526; Walker v. Walker, 2 Atk. 98^ Joyms v. 
Statham, 3 Atk. 388 ; Vernon v. Bethell, 2 Eden’s R. 
110. 
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SECTION VI. 

And in equity there is no time limited for 
the redemption of a mortgage; and the 
common doctrine in the court of Chancery 
is, that mortgages were not within the sta- 
tute of limitations, however that statute 
may be mentioned sometimes as a proper 
direction to go by (e); for the courts of 
equity are tender of settling any set time, 
because there can be no question in whom 
the property of thq pawn is, when I possess 
it as another’s, and pro.scription was intro- 
duced only to put an end to suits, and 
settle property which would otherwise be 
uncertain. Besides, a man can never be 
injured, if he receives principal, interest, 
and costs ; but the proprietor of the land 
is injured, if hej^ parts with his possession 


(») No rule appears to have prevailed in the civil 
law, restrictive of the time of redemption; as to the 
reasons upon which is founded the limitation of such 
right in our law, see Mr. Powell’s Treatise on Mort- 
gages, in which that point, and indeed the whole sub- 
ject relative to mortgages, is considered with great 
exactness and discrimination ; see also l vol. b. 1. c. 4. 
^ ‘27. note (s). 
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under the true value (1). Yet where a 0 ) Rq- Ca. 

• 111 1 ti Ab» 313* not© 

man comes in at an old hand, the pos- (a), 
sessor shall account no farther than for the 
profits made in his own time (2), and upon (2) Pearson v, 
extraordinary circumstances, it may be rea- ca!io2.^ ^ 
sonable to debar him altogether of the power 
of redemption ; and so this c6urt some- 
times hath allowed length of time to be 
pleaded (Ar) in bar, when the mortgaged 
estate hath descended as a fee, without 
entry or claim from the mortgagor, and 
where the possessor would be entangled in 
a long account (3). * 

Rep. 7Q. Clap^ 

ham r. Bowyer^ 1 Ch. Rep. IKV Jenner v. Tracery Belch v. Harmy, 3 P. Wms. 

288. note (b). Frazer v. Moor, Bunb. 54. 

(ft) Though it seems agreed that length of time may 
be pleaded in bar of redemption, yet the authority of 
the cases in which the defendant has been allowed to 
take advantage of such circumstance by demurrer, is 
very much shaken; Aggas v. Pickerall, 3 Atk. 225. 

Edsell V. Buchamn, 2 Ves. jun. 83. Hodk v. Healey, 

\ Ves. & B. 536. 
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SECTION VII. 


And it seems, now the court will not re- 
lieve mortgages after twenty years, (for the 
statute of 21 Jac. cap. 16. did adjudge it 
reasonable to limit the time of entry to 
that number of years,) unless there are 
such particular circumstances as may vary 
the ordinary case, as infants, feme co- 
verts (/), &c. (which are provided for by 
' the statute itself.) And although these 
matters in equity are to be governed by the 
course of the court, yet it is best to square 
the rules of equity as near the rules of 
reason and law as may be (1). So if there 
340.’ were infants : yet the time having begun 
upon the ancestor, it shall run even upon 


(Z) With respect to persons labouring under any le- 
gal disability^ it may be material to remark, that not 
only they, but their heirs, are not within the above rule 
as to redemption; Carnell v. Sykes, i Ch. Rep. 103. 
That the heir of the wife is bound to redeem, notwith- 
standing the tenancy by <he curtesy of the husband, 
see Anon, s Atk. 333. Corbett v. Barker, Anstr. Rep. 
138. 
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infants (m), as it is at law» in the case of a 
fine (2). But where a bill has been brought, 
and an account decreed within twenty 
years (n), a redemption may be decreed (3) 
upon the foot of that account. So if the 
mortgagor agreed the mortgagee should 
enter, and hold till he was satisfied ( 0 ); this 


(m) So also in the case of coverture or tenancy by 
the curtesy ; see Anon, a Atk. 333. 

(w) In the case of St. John v. Turner, a Vern. 418. 
which may appear irreconcileable with this rule, it 
is observable that the decree was not within twenty 
years. 

(0) So if an account appear to have been made out 
between the mortgagor and mortgagee within twenty 
years ; Anon. 2 Atk. 333. Edsell v. Buchanan, 2 Ves. 
jun. 83. Lake v. Thomas, 3 Ves. 20; or even if the 
mortgagor appear to have treated the estate as in 
mortgage; for the rule, proceeding on the notion 
of a dereliction of the pledge, and the difficulty of 
making up accounts after a great length of time, 
cannot apply to cases where the party in posses- 
sion of the pledge continues to treat it as subject 
to redemption ; Ord y^mith, Sel. Ca. Ch. g. Palmer 
V. Jackson, 5 Bro. P. C. 194. Conway v. Shrimpton, 
2 Eq. Ca. Ab. 596. ca. 10. 1 Bro. P. C. 309. Perry v. 
Marston, 2 Bro. Ch. Rep. 397 ; Quarrell v. Bedford, 
1 Haddock, 269. Hodle v. Healey, 1 Ves. & B. 536. 
Vernon v. Bethell, 2 Eden^s Rep. 110 ; or receive or de- 
mand interest ; Tradt v.. White, 3 Bro. Ch. Rep. 289; 
or consents that the mortgage should be redeemed; 
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( 2 ) KnowUs 
v.&ence, lEq. 
Ca.Ab. 315. 
St, John V, 
3\imer, 2 
Vem. 418. 

Fl(^d V. Man^ 

«e//,Gilb.H3bp. 

185. 

(3) Proctor v. 
Coroper^ 2 j 
Vem. 37T. 
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is in mature of a Welch mortgage, and in 
such case, the length of time is no objec- 
tion (4). 

Vem. 418. 

Proctor T. Oates, 2 Atk. 140. Still less does the rule 
apply, where the mortgagor continues in possession 
even of a part of the mortgaged premises ; Rakestrato 
V. Brewer, Sell Ca. Ch. 55. See also Corbett v. Bar^i 
3 Anstr. 755. It may be proper in this place to advert 
to the St. 4 &. 5 W. 8c M. c. which takes from a 
mortgagor the right of redemption, if he afterwards 
mortgage the same premises without communicating 
by notice in writing the prior incumbrance to the liub- 
sequent mortgagee ; see Stafford v. Selby, 2 Vem. 589 j 
in which case several points are determined upon the 
constmction of this statute. 


SECTION VIII. 

luieSris. cannot shorten the time of 

S” 108 *** which the parties have agreed 

upon (p) but when that is past (y), the 

(p) The right of redemption is not confined to the 
mor^^or, his heirs, executors, assignees, or subse- 
quent incumbrances ; but extends to all persons claim- 
ing any interest whatever in the premises, as against 
the mortgagpr ; therefore a person claiming under a 
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practice is to ibrdose (1). Yet at the ^AmAanv. 
common law, in the case of infants, the 3^ntr.W 
parol was to demur, and die infant is not 
bound to answer till full age, and the regis- 
ter, parliament, and common law give no 
execution against the infant heir, though 
the debt were clear and indisputable ; as 

deed, void (as being voluntary), against a subsequent 
mortgagee, may redeem, for the deed though void as 
to the mortgagee, is* binding on the mortgagor ; Ratid 
V. Cartwright t i Ch. Ca* 59. 1 Vern, 193; S. fortiori 
may any person who has acquired for valuable con- 
sideration, an interest in the land, as a tenant under 
the mortgagor; Keech v. Hall, Doug. Rep. 21, 2a; or 
a judgment-creditor ; having previously sued out a writ 
of execution ; King v. Marrissall, cited in Shirley v. 

Watts, 3 Atk. 200 ; or a tenant by elegit, statute mer- 
chant or staple, or a tenant by the curtesy or in 
dower ; Jones v. Meredith, Bunb. 346 ; or a jointress ; 

Howard v. Harris, 1 Vern. 33; the crown may also 
redeem estates mortgaged and afterwards forfeited by 
the treason, &c. of the mortgagor; Attorney General 
V. Crofts, i Bro. P. C. 222. 

(g) The mortgagee may not only institute his suit 
in equity to foreclose, but may at the same time, if 
out of possession, (except under particular circum- 
sfauces,) bring an ejectment at law to obtain the pos- 
session ; Booth V. Booth, 2 Atk. 343 ; ox if the personal 
estate be deficient, and the heir and personal repre- 
sentative of the mortgagor be the same person, he . 
may pray a. sale of the mortgaged premises in the first, 
instance. Daniel v. Skipwith, 2 Dro. Ch. Rep. 155^ 
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by a judgment or statute; but the contrary 
ft)iino«.sCh. i» done in Chancery (2). Howevmr, in 
Ca.164. equity, the interest of infiints is so far re- 
garded and taken care of, that no decree 
shall be made against an infaqt (r) without 
having a day given him to shew cause after 
(s)Li>rdF<dk- he comes of age (3). And there being an 
2 vtra. 3 «!*’ infant in the case, we cannot foreclose him 
without a day to shew cause (s) after he 
comes of age. But the proper way in such' 
a case is to decree the lands to be sM>ld 
to pay the debts, and that will bind the 
infant (4). So if lands are devised to be 
296.’ Be»«e« sold for payment of debts, the lands may 
be decreed to be sold without giving the 
heir, who is an infant, a day to shew cause, 
when he comes of age ; for nothing de- 


(r) This protection is peculiar to the disability of 
infancy; for a feme covert may be foreclosed, and 
shall have no day given to her or her heirs to shew 
cause after the coverture is determined ; Mallack v. 
Gaiton, 3 P. Wms. 352 ; unless there be some fraud or 
collusion. As to cases in which equity will open the 
foreclosure, see Powell on Mortgages, 448. 

(s) The only cause, however, which he is then allowed 
to shew, is error in the decree ; for he is permitted 
neither to redeem, nor to travel into the accounts; 
Mallack v. Gaiton, 3 P. Wms. 352. Lyne v. Willis, 
Rolls, 13 May, 1730. 
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scends to him. But if he is decreed to join 
in the sale, he must have a day after he 
comes of age (5). But although, if an 
infant answer by guardian, upon which 
a decree is made, without any day given 
him to shew cause, it shall not be read or 
admitted as evidence against hiln when he 
comes of age (6) ; yet an infant shall be 
bound by an offer made by him in his an- 
*swer, if the other side are thereby delayed, 
and he do not immediately after his coming 
of age apply to the court in order to re- 
tract his offer, and amend his answer (7). 
And some say, there js scarce any case 
where an infant hath time to shew cause 
against a decree, but where it is necessary 
for him to join in a conveyance, as in case 
of foreclosure or the like (8). 


Cooke V. 
Parsons, 2 ^ 

Vern.429.Pre. 
Ch. 185. 


(5) Levmg v, 
CavtrUy, 1 
!Eq. Ca. Ab. 
281. c. 5. 


(7) Cecil V. 
Saltsbuty, 

.2 Vem. 224. 


(8) Whitchurch 
V. WhUchurckf 
8 Mod. 128. 
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SECTION IX. 

Br the civil law, the mortgage is properly 
a security only for the debt itself for which 
it was given, and the consequences of it, 
as the principal sum and interest, and the 
costs and damages laid out in preserving 
it(f). But he that will have equity to help, 
where the law cannot,' shall do equity to the 
( 1 ) Francis’ P^^Tty' agaiust wliom he seeks to be re- 
Mm''i lie ved ( 1 ) . And upon this rule a mortgage, 
given as a counter- security to a joint obli- 
gator, shall stand as a security for a second 
joint bond, entered into by the same person 
afterwards, without any agreement for that 
, „ , . purpose ; and the heir shall not redeem 
v.Hoiford, Without saving harmless against both (2). 

iCh.Ca.97. o , u 

So if the mortgagor borrows money of the 
mortgagee, and gives bond for it, the heir 
of the mortgagor shall not redeem (u) with- 


(0 See Dig. lib. 13. tit. 7. s. 8. 

(u) But though the heir cannot himself redeem, 
without discharging both the mortgage and bond, yet 
if the heir assign the equity of redemption, his assignee 
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out also paying the debt by bond, if that 
the mortgagor, bound himself and his heirs 
in the bond (3) ; for it is a known rule in (3)Shnii!c- 
equity, that where there is an estate subsist- 1 \w 
ing at law, equity will not destroy it, unless Lw 
the party redeeming will satisfy all equita- ' 

ble demands out of the estate (a).* And the '' 

Wyncfiy 1 1 . 
\s ins. 775. 

Powis V. Corbett y .‘j Atk. 556. Troughion v. TroughtoOy 1 \ f,‘s. JU. 


may ■ redeem, upon payment of the mortgage only ; 
Colen^fin v. Winch^ i P. Wms. 775. Bayly v. Robson , 
Pre. Ch. 89 ; as may also subsequent incumbrancers> 
Morrett v. Paskcy 2 Atk. 54., Nor shall the mortgagee 
be permitted to tack bis bond even against specialty 
creditors. LonHhian v. Hazel , ^2 
Foe, as observed by Lord Thurlow in the above case, 

the only reason why the mortgagee can tack his bond 
to his mortgage, is to prevent a circuity of suits ; it is 
solely matter of arrangement; for in natural justice, 
the right has no foundation.” See also Hearns v. Bance, 
3 Atk. 630. Fowls V. Corbet, 3 Atk. 356. Nor shall a 
mortgagee of a copyhold estate tack a judgment to his 
mortgage, because no judgment can affect that estate. 
Heir of Cannon v. Pack, 6 Vin. Ab. 222. pi. 6. 

(x) And, therefore, if there be two mortgages, and 
one be defective, the court will not suffer one to be re- 
deemed without the other. Purefoy v. Purefoy, 1 Vern. 
29, Shuttleworth v. Laywick, 1 Vern. 245. Mergrave 
V. Le Hooke, 2 VernJ*' 207. Pope v. Onslow, 2 Vern. 
2.86. Ex parte Carter, Amb. Reports, 733. Roe v. 
Soley, 2 Bla. Rep. 726. Willie v. Lugo, 2 Eden’s Rep. 
78. Ireson v. Denn, 2 Cox’s R. 425, But see ex parte 

VOL. II. T 
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(4) Jtion. 

2 Vcrn. 177. 


('}) Bdi icr V. 
Jilanning, 

1 ycrii. 2 l i. 

(6) 1 fj. Ca. 
Ab. 352. note 
(a). 


(7) 3 W. & M. 
c. 11. 


( 8 ) Chullis V. 

Casborn, 1 Eq 
Ca. Ah. 325. 
c. 9. 

{Q) Baily v. 

Bobinsojif 
1 Eq. Ca. Ab. 325. note (b.) 


law is the same of an executor, in case of 
a mortgage of a lease for years, though no 
special agreement, that the bond debt should 
stand secured by the mortgage (4). So of 
the mortgagor himself, he must pay all that 
was due on note, or simple contracts, or 
bonds (5): But this last point has been 
denied by some, and a diversity taken be- 
tween the mortgagor himself and his heir (6); 
for the land in the hands of the heir is 
chargeable with the bond debt even at law. 
And since the statute against fraudulent 
devises (7), the devisee of the equity of 
redemption is in the same case with the 
heir (y) : because the statute makes such 
devise void, as against creditors (8) ; but, 
before that statute, such devisee would not 
be liable to the bond debt (9). 


King, 1 Atk. 300. Jottes v. Smith, 2 Ves. 372. and the 
cases there cited. See, as to other ^securities, Praed v. 
Gardiner, 2 Cox’s R. 90. 

(y) Unless the devise be in trust for the payment of 
debts. Heatm v. Banco, 3 Atk. 630. 
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SECTION X. 


As for pawns, they differ in this respect 
from mortgages, as appears by the follow- 
ing case : A. pawned some jewels to A'., 
who signed a writing that they w^ere to be 
redeemed in twelve months, otherwise they 
were to be as bought and sold. K., within 
a short time after, delivers over the jewels, 
together with some plate of his own, to M., 
as a pledge for 200 /. ;• and K, afterwards • 
borrowed 30 /. and 50 1. of M., on promis- 
sory notes, to be repaid on demand. Al- 
though iff. was a bookseller, and did not 
deal in plate or jewels, and so had not gained 
any property as having bought in a market 
ouvert, yet it is natural to think, although 
he took notes for the 30/. and 50/., that the 
pawn was not to be parted with until that 
money as well as what was before lent was 
paid. And it is to be looked upon as an 
account current between K. and if/., and 
therefore he might retain what he had in 
his hands, until the balance was paid ; but 
the goods of K.^ which were pawned first, 

T 2 
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are to be first applied, as far as the value 
(i)Dmam- thereof would extend (z) (1). 

bray v. Met- 

Vilify 2 Vern 690. Pre. Ch. 420. Gilb. Rep. 104. Ex parte Deeze, 1 Atk. 229. 

Ex parte Oxendeiifl Atk. 236. See Jones v. Binith^ 2 Ves. jun. 278. 

(2) As to some other points of difference, see Puff, 
b. 5. c. 10. 


SECTION XI. 


But in this, both ' pawns and mortgages 
agree, that the act, for which the defendant 
is to pray equity against the plaintiff must 
be done to the plaintiff himself, or to his 
representative ; for if the mortgagor mort- 
gage the equity of redemption (a), and the 
second mortgagee brings a bill to redeem, 
he shall not be obliged to pay the bond 
debt, since the money was not lent to 


(rt) Otherwise, if the mortgagor borrow more monej^ 
of the mortgagee, and agree that such further sums 
shall be secured on the mortgaged premises. Matthews 
V. Cartm'ight, 2 Atk. 347. Ex parte Knott, 1 1 Ves. 617. 
As to buying in old securities to protect the title of a. 
mortgagee, see B. 3. c. 3. 
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him (1). So the assignee of the equity of 
redemption shall not be affected by a judg- 
ment, after confessed by the mortgagor, 
though the judgment-creditor purchase in 
the mortgage, but shall redeem, upon pay- 
ment of the fifst mortgage money only (2). t. 

So if tenant for life, remainder fo his son in ca. Ab. 32 k 
tail, mortgage the lands, and the son after 
borrow money of the mortgagee, and give 
the lands as a security, yet he may redeem 
without paying his father’s mortgage ; for 


the son is a stranger to the father, and all 
one as stranger (3). 


(r>) Bromley v' 
Hammond, 
y Ch. Ca. 23. 


SECTION xir. 

But, further, the mortgagee is to be con- 
sidered as a creditor beyond the security he 
has taken (b). As, where A. lerft a sum of 

(b) If mortgagee, after decree of foreclosure, though 
signed and enrolled, proceed at law against the mort- 
gagor upon any collateral security, such proceediugs 
will open the foreclosure ; Daskwood v. Bli/lhwaj/, 
1 Eq. Ca. Ab. 317, c. 3. But, qucere, v/hether, ii tlu 

T 3 
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money on the mortgage of some houses, and 
had a bond for payment of the money, as 
usual in such cases ; afterwards he lent a 
sum of 2,000/. on the equity of redemption, 
and had a bond for that likewise; and 
then the mortgagor becomes a bankrupt ; 
and, by s6me accident, the value of the 
houses sunk so much, that they were not 
sufficient to raise the mortgage-money, first 
lent, on a bill brought to .have them sold ; 
and that, as to so much as they fell short to 
answer the first mortgage-money, the mort* 
gagee might come in upon his bond as a 
creditor, it must be so decreed ; and as to 
the 2,000/. lent upon the equity, which was 
worth nothing, it must stand singly upon 
the bond (1). So where a man borrows on 

lEq.Ca.Ab. the mortgage of a ship, and covenants to 

3 12. c. 0. See o o x ^ 

ex parte Her^ repay the insurance-money, but there was 

hert, 13 Ves. ^ x r xl. • • 

183 . Baker V HO covcnant lOF repayment oi the princi- 

Harris, 16 Ves. 

397. 

mortgagee after foreclosure has sold the pledge, and 
his debt not satisfied, equity will restrain him from 
proceeding on the bond? See looke v. Hartky, 2 Bro. 
Ch. Rep. 1 25. The safer course is for the mortgagee 
to pray a sale ; — but note, he cannot pray a sale with- 
out previously praying a foreclosure. Nor as against 
the infant heir of mortgagor will the court decree a sale^ 
without inquiring whether it will be for the benefit of 
the infant. Mondey v. Mmdey, 1 Vez. 8c B. 222. 
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pal money itself (c), the mortgagee treated 
with a person concerning the insurance, but 
could not agree for the rate, and thereupon 
the ship went out, and was lost in the voyage; 
since, if he had taken no security at all for 
his money, he* had then without question 
been a creditor by simple contract, surely 
the taking security ought not to put him 
in a worse condition, especially now the 
security being Jost(2.) And in case of ( 2 ) Cited in 
pawns, even at the common law, if the pawn .s' pfwiu?"^’ 
is lost without the default of the pawnee, he 
may have an action for his money against 
the pawnor (3). (s)2Saik.523. 


(c) Every loan creates a debt from the borrower, 
whether there be a bond or covenant for payment or 
,not ; Howell v. Price, i P. Wms. 291 ; Bahh v. llyham, 
2 P. Wms. 453. So if the personal debt be also secured 
by mortgage, see Howell v. Price, 1 P. Wms. 291, and 
the cases cited in Mr. Cox’s note (1) 5th ed. Meyndl v. 
Howard, Pre. Ch. 61. 
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SECTION XIII. 

t 

Yet notwithstanding that, by the common 
law, the mortgagee of lands has an absolute 
interest, and by the covenant for quiet 
enjoyment, See till default of payment, 
the mortgagor is but tenant at will to 
the mortgagee (d); in natural justice and 
equity, the principal right of the mort- 
gagee is to the mortgage-money (e), and 


(d) But the mortgagee cannot entitle himself to rents 
and profits received by the mortgagor whilst he was 
permitted to retain possession ; Coleman v. D. of St. 
Albans, 3 Ves. 25. 

(e) The reasoning of Lord Keeper Finch upon this 
])oint, in the above case of Thornhorough v. Baker, is 
so clear and satisfactory, that I cannot refrain from 
transcribing it. “ By the common law, if the condi- 
tions of defeazance of a mortgage of inheritance be 
so penned, that no mention is made either of heirs or 
executors to whom the money should be paid, in that 
case the money ought to be paid to the executor, in 
regard that the money came first out of the personal 
estate, and therefore usually returns thither again; 
but if tlie defeazance appoints the money to be’ paid 
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his right to the land is only as a collateral 
security for the payment of it(l). And (i) norvto- 

rough V. Bakery 

1 Ch. Ca. 283. Co. Lit. 209 b. 210. 


either to heirs or executors disjunctively, there, by 
the law, if the nfortgagor, paid the money precisely 
at the day, he may elect to pay it either to the heirs 
or executors, as he pleaseth. ^ But where the precise 
day is past, and the mortgage forfeited, all election 
is gone in law ; for in law there is no redemption. 
Then when the caae is reduced to an equity of re- 
deniption, that redemption is not to be upon payment 
to the heir or executors of the mortgagee, at the 
election of the mortgagor ;• for it were against equity 
to revive that election; for then the mortgagor might 
defer the payment as long as he pleaseth, and, at, 
last, compound for payment of the money to that hand 
which will use him best; much less can the court 
elect or direct^the payment as they please, for a 
power so arbitrary might be attended with many in- 
conveniences throughout. Therefore, to have a cer- 
tain rule in those cases, a better cannot be chosen, 
than to come as near unto the rule and reason of 
the common law as may be. Now the law always 
gives the money to the executor, where no person 
is named, and where the election to pay to either 
heir or executor is gone and forfeited in law, it is 
all one in equity as if neither heir or executor were 
named ; and then equity ought to follow the law, 
and give it to the executor; for in natural justice 
and equity, the principal right of the mortgagee is 
to the money, and his right to the land is only as 
a security for the money. Wherefore when the se- 



A TREATISE OF EQUITY. [Book III. 

therefore, all mortgages ( /') are to be 
looked upon as part of the personal estate, 


ciirity descends to the heir of the mortgagee, attended 
with an equity of redemption, as soon as the mort- 
gagor pays the money, the lands belong to him, and 
only the money to the mortgagee, which is merely 
personal, and so accrues to the .executors or admi- 
nistrators of the mortgagee. And for this reason, a 
mortgage of an inheritance to a citizen of London 
hath been held to be part of, his personal estate, 
and divided according to custom. And though i^( may 
seem hard that the heir should part with the land, 
and be decreed to make a recompence, without having 
the money which comes in lieu of the land, yet it 
will not seem so to them who consider that the land 
was never more than a security, and that after pay- 
ment of the money, the land is in trust for the mort- 
gagor, which the heir of the mortgagee is bound 
to execute ; and his Lordship declared, that the right 
to a sum of money, which is a personal duty, ought 
always to be certain, and not to be variable upon 
circumstances. Wherefore, his Lordship did not 
think it material that the administrator in this case 
had assets without this money; for assets, or not 
assets, is not the measure of justice to executor or 
administrator, but serves only as a pretence to fa- 
vour the heir, who either ought to have the money, 
if there be no assets, or not to have it, though there 
be assets. And, for the same reason, his Lordship 
did not think it material, that there wanted the cir- 
cupnistance of a personal covenant from the mort- 
gagor to pay the money ; for that though the case 



Ch. I. ^ 13.] OF MO&TGAGES AND FLEDGES. 

unless the mortgagee, in his life-time, or 
by his last will-, do oUierwise declare or 
dispose of the same (g). And in regard 
the money came came first out of the per- 
sonal estate, the law always gives the 
money to the executor, where no person is 


of the administrator of the mortgagee had been 
stronger with it, yet it is strong enough without it. 
His Lordship declared, that he had considered the 
various precedents in this case which had been 
urged^ whereof one did not come to the very point, 
there being a great difference between a mortgage 
and an absolute conveyance*, with a collateral agree- 
ment to reconvey upon repayment of the purchase- 
money; the other late precedents which made -for 
the heir being contrary to the more ancient prece- 
dents of this court; and to some modern precedents 
also, which seemed to his Lordship of more weight, 
his Lordship being of opinion, that all mortgages 
ought to be looked upon as part of the personal 
estate, unless the mortgagee, in his life-time, or by 
his last will, do otherwise declare and dispose of the 
same.” 

(/') Nor will the mortgage being in fee vary the 
rule; Winn v. Littleton, 2 Ch. Ca. 52. 2* Vent. 351. 
V. Hick$, 1 Vern. 412. Turner’s case, a Vent. 

348- 

(g) That he may otherwise declare by his will, sec 
Noyes v. Mordaunt, Gilb. Rep. 2. 2 Vern. 581. 
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named {h). And where the election to pay, 
cither to the heir or executor, is gone and 
forfeited in law, it is all one in equity, as if 
neither heir or executor were named ; and, 
therefore, to have a certain rule in these 
cases, equity ought to follow the law, and 
give it to the executor ; and the right to a 
sum of money, which is a personal duty, 
ought always to be certain, and not variable 
upon circumstances ; so that whether there 
are assets or not (i) or there wanted the 
circumstances of a personal covenant to pay 
the money, is not material. So although 
the mortgage be foreclosed, or if it be of 
so ancient a date, as, in the ordinary course 
of the court, not redeemable ; yet, in case 
the mortgagee be not actually in posses- 
sion (Ar), it shall be looked upon in his 

(A) If the heir be named, that payment to him before 
forfeiture would be good. See Noy v. £//is, 2 Ch. 
Ca. 220. 


(t) See E//is v. Greaves, 2 Ch. Ca. 50. 

« 

(/f) It appears from Fisk v. Fisk, Pre. Ch. 11, that 
if a mortgage in fee descend on the heir, and he buy 
in the equity of redemption, and there be no defect of 
assets, that he shall not be deprived of his advantage. 
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hands to be personal estate (2). But if 
the land be worth more than the money, 
the heir may well say, I will pay you the 
money, and take the benefit of the fore- 
closure to myself (3). 

• 

Q. If he could have compelled the executor to take 
the money before he had foreclosed. 


285 

( 2 ) Arodly 

V. Awdly, 

% Vern. 193- 


(3) Cferkwn 
V. Bowyer, 

2 V'ern. 67. 
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CHAP. 11 . 

Of Marshalling iht Assets. 

SECTION I. 

And although the money shall not be 
paid to the heir or assignee of the land, 

( 1 ) iinst. without naming hini in the condition (1), 

yet the money may be paid by them in pre- 
servation of their inheritance, et qui sentit 
onus sentire debet et commodum. And it 
is equity that should make satisfaction, 

(2) Francis’s which received the benefit (2). As where 
Mm.™!’ the heir is indebted by mortgage made by 
i?i)ArmUage his father, or by bond (3), or by other 
iCh.Ca.74. means, as heir to his ancestor, the personal 

estate in the hands of the executor shall be 
compelled to pay that debt (o) in ease of 

(a) Unless the testator by express words, exempt, 
or otherwise clearly manifest his intention to exempt 
the personal estate. Hall v. Brooker, Gilb. Rep. 72. 
Walker v. Jackson, 2 Atk. 624. Ban^eld v. Wyndham, 
Pre. Ch. 101. Wainwright Bendlowes, 2 Vern. 718. 
Stapleton v Colvill, Forrest. 202. Leman v. Neionham, 
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the heir (4) ; and especially in case there ( 4 ) cope. v. 
be sufficient to .pay the debt by the mort- 

UowcllwPricCy 

1. P. Wins. 2P1. Gotoer v. Mead^ Pre. Ch. 2. and cases cited, note (a.) 

1 Ves. 51. lyuke of Ancaster v. Meyer, i Bro. C. R. 

454. Burton v. Kuowlton, 3 Ves. 107. Brummell v. 

Prothero, 3 Ves. 1 1 1. Bootk v. Blundell, 1. Meriv. 193. 

Morrow v. Bush, 1 Cox’s R. 185. Webb v. Jones, 1 Cox’s 
R. 245. Williams v. Bp. of Llandaff, 1 Cox’s R. 254. 

Gittins V. Steele, 1. Swans. 24. But the testator de- 
vising all his real estate, subject to payment of debts, 
will not alone be sufficient to exempt the personal 
estates; Fereyesv. Robertson, Bunb. 301. Bridgman y. 

Dove, 3 Atk. 202. Ilaslewood v. Pope, 3 P. Wms. 322; 

French v. Chichester, 2 Eq. ( 5 a. Ab. 493. c. 5. 1 Bto. 

P. C. 192. JLord Inchiquin v. Lord CF Brian, 1 Wils. 

82. Ambl. 33. 1 Cox’s Rep. 1. Samwell v. Wake, 1 Bro. 

Ch. Rep. 144. Duke of Ancaster v. Meyer, 1 Bro. 454. 

Read v. Lichfield, 3 Ves. 477. Webb v. Jories, 2 Bro. 

Ch. Rep. 60; but it has been held, that if the real 
estate be directed to be sold for the payment of debts, 
and the personal bequeathed to a legatee, that the per- 
sonal estate shall not be applied in ease of the real. 

Waimvright v. Bendlowes, 2 Vern. 718. Gilb. Rep. 125. 

Pre. Ch. 451, Bamfield v. Wyndham, Pre. Ch. 101. 

Walker v. Jackson, 2 Atk. 624 ; but this rule does not 
apply where the personal estate is not expressly be- 
queathed, see Gray v. Minnethorpe, 3 Ves.*i03. That 
if the residuary legatee, entitled to the benefit of the 
exemption, die in the life-time of the testator, whereby 
the bequest of the residue becomes lapsed, the ex- 
ecutor or next of kin shall not have the benefit of such 
exemption ; see Waring v. Ward, 5 Ves. 670. Quaere, 
whether the heirs would not; as against the devisee, be 
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gage, &c. and the legacy out of the per* 
sonal estate ; for when both can be satisfied, 
both shall be satisfied. The reason is, be- 
cause the personal estate is the fund for 
the payment of all debts (b) and the mort- 

entitled to the benefit of the deliverance of the real 
estate devised froifi such charge, as a resulting trust, 
by failure of the purpose for which the charge was cre- 
ated ? That parol evidence is admissible to shew that 
executrix legatee should have his personal estate ex- 
empt from his debts, see Gainsborough v. Gainsbom/gh, 
2 Vem. 252* 

(b) The personal estate is certainly the general fund 
for the payment of debts ; and where the real estate is 
. only collaterally charged, the personal estate is prima- 
rily liable ; but the rule is otherwise, where the charge 
is on the real estate principally, and the personal 
security or covenant is only collateral; for, in such 
case, the landholder enters into such covenant, relying 
upon the land enabling him to discharge it, and the 
money raised does not increase his personal estate, but 
is to exonerate the rest of the real estate. See Countess 
of Coventry v. Earl of Coventry, 2 P. Wms. 222. Ed- 
wards V. Freeman, 2 P. Wms. 437. Wilson v. E, of 
Darlington, Rolls, February 1785, in a note, 2 P.Wms, 
664. Leman v. Newnham, 1 Ves. 51. Ward v. Dudley, 
2 Bro. Ch. Rep- 316. Lewis v. Nangle, Amb. 150. 
Duke of Ancaster v. Meyer, 1 Bro. Ch. Rep. 454. 
J'ower V. Ld, Rous, 18 Ves. 132. Shafto v. Shqfto, 

1 Cox^sR. 207. So where the debt, although personal 
in its creation, was contracted originally by another, as 
where an estate is bought, subject to a mortgage, the 
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gage money is a debt, whether there be a 
covenant .for payment in the mortgage deed 
or not (5) ; though some have been of a 
contrary opinion, where there is no cove- 
venant express or implied. But the per- 
sonal estate of the father is not liable to the 
grandfather's debts, and therefore it shall 
not go in exoneration of the grandfather's 
mortgage of the lands descended to the 
grandson (6),unleiSS the father had been ex- 
ecutor to the grandfather, and had converted 
the assets to his own use. 


(5) Cope 
Copey 2 SfttL 

Howardy Pre* 
Ch.Ol. Flower 
y. Living^on, 1 
p. Wius. 271; 


S EvefyA V, 
elipiy 2 P. 
Wins. 664. 

Bagot V, 

Oughton, 1 P. 
Wins. 347. 
Lawson v. 
HudsoHy 1 Bro. 


personal estate of the purchaser .shall not be applied in G. R. 58 . 
exoneration of the real estate; see Tweddellv, Tweddell, 

2 Bro, Ch. Rep. loi, unless the purchaser appear to 
have intended to make the debt his own ; see Pocklet/ 

V. Pockley, i Vern. 36. Earl of Belvidere v. RocJffordp 
6 Bro. P. C. 520. Billinghurstv. fTa/Aer, 2 Bro. Ch. Rep. 

608. Lechmere v. Charlton, 15 Ves. 198. E. of Oxford 
V. Lady Rodmy, 14 Ves. 417. Donisthorpe v. Porter, 

2 Eden’s Rep. 162. JE. of Tardcerville v. Fawcett, 1 Cox’s 
Rep. 237. Basset v. Percival, 1 Cox’s Rep. 268 ; but 
a mere covenant for securing the debt will not be suf- 
ficient for such purpose, Evelyn v. Evelyn, 2 P. Wms. 

664. Forrester v. Leigh, Ambl. 171. Earl of Tanker- 
ville V. Fawcett^ 2 Bro. Ch. Rep. 57. Tweddell v. Twed- 
dell, 2 Bro. Ch. Rep. 152. Billinghurst v. Walker, 

2 Bro. Ch. Rep. 604. See 1 Eden’s Rep. and cases 
cited, 39 to 47. 


VOL. II. 


U 
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SECTION II. 

So the wife being a jointr,ess, and having 
granted a term for years only out of her 
estate for life, by fine with her husband for 
a mortgage, there rests a reversion in her, 
which naturally attracts the equity of re- 
demption, although the equity of redemp- 
tion was limited to the husband, and his 
heirs, by the deed of redemption ; for that 
she was no party to it. And the husband 
having covenanted to pay this money, if 
' there be assets sufficient, it shall be decreed 
clear to the wife ( 1 ) ; for the husband having 
money, is in equity the debtor (c). 


(c) The general rule is thus qualified by Lord Ilard- 
wicke, in Lewis y. Nangle, Ambl. 150: “The general 
rule is, that where the husband borrows a sum of money 
for his own use, and the wife joins in a mortgage of her 
jointure for repayment of it, that her estate shall be a 
creditor on the husband’s for that sum. So it is where 
there is no settlement, and the wife mortgages her 
estate of inheritance to raise money for the husband ; 
but there is no instance where, at the time of such mort- 
gage or security made, if, at the same time, a settlement 
is made, either before or aftef marriage, that the hus- 
band was considered as answerable to the wife’s estate 



Ch. II.§2.3 OF MARSHALLING THE ASSETS. agi 

and the land is to be considered but as an 
additional security (2). And so it is if 
there were no express covenant. But all coi. 
other debts (d) shall be first paid (3). 

Wms. 264. JLord Huntingdon's case; 2 Vem. 437. 


for the money borrowed : that is an exception out of 
the general rule, otherwise it would be Very inconve* 
nient to men that were going to be married, and, nine 
times in ten, contrary to the intention of the parties.’^ 
The general right of the wife may also be repelled by 
evidence to shew her intention that her own estate 
shouH bear the charge. Clinton v. Hooper, 3 Bro. Ch. 
Rep. 201. Innes v. Jackson, 16 Ves. 366. 


(d) It is so laid down by Lord Cowper, Ch. in Tate 
V. Austin ; but were the rule s^ctiy so, it should seem • 
to follow, that it could never have been doubted but that 
where the incumbranbe has been paid out of the hus- 
band’s personal estate, the other creditors of the hus- 
band might, pro tanto, come upon the wife’s real estate, 
which Lord Hardwicke, in Robinson v. Gee, 1 Ves. 252, 
appears to have denied. 
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Vern. 36. 
Howell V. 


Price, Pre. Ch. 
477. Ba$'tho- 
lomew V. Ma^, 
lAtk. 487. • 


(2) PocMey v. 
Pocklcif, t 
Vern. 37. 


SECTION III. 

And as the heir in many cases, has the 
assistance and favour of the court, as to 
make the personal estate first liable to 
debts, and to be applied in ease and exone- 
ration of the real estate ; so even an haeres 
factus has had that relief here (1). The 
reason is, because the haeres factus comes 
instead of the haeres patus by the will ; and 
it is presumed to be the intention of the 
testator that he should have all the privileges 
of the haeres natus. And some say, that 
not only he who is haeres factus shall pray 
the aid of the personal estate to discharge 
the real, but even an ordinary devisee shall 
have that benefit (2). But the law seems 
otherwise (c). For if a man mortgages his 

(t?) Lord Commissioner Rawlinson, in Gower y. Mead, 
Pre, Ch. 3, is reported to have said, that there was a 
diversity betwixt haeres factus and a devisee of particular 
lands ; for a devisee of particular lands shall not have 
the benefit of the personal estate, but hseres factus of 
the whole estate shall. But this distinction has been 
long since over-ruled; and the opinion of Lord Notting- 
ham, as stated in Pockley v. Pocklej/, is now the estu- 
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4and, and then devises it to J. S. or to A. 
for life, the remainder in fee to Ji., there the 
charge doth pass with such estate, for there 
appears no intent of the testator. So where 
the equity of redemption is purchased, the 
purchaser shall have no aid of the personal 
estate of the mortgagor, for he hks made it 
his own debt (3). Nor shall the heir him- (s) 2 

' ' i.W. 


blished law of the coimt ; Galton v. Hancock, 2 Aik. 436. 
And fthe devisee of a ])articular estate shall not only have 
his devised estate exonerated out of the personal estate, 
but, if there be another estate expressly devised for pay- 
ment of debts, and the personal be excepted or exhaust- 
ed, he may also, resort to such ^devised estate, and that 
although the particular estate devised to him be devised 
subject to the incumbrances thereupon ; Ser/e v, St. 
Eloy, 2 P. Wms. 385. A^tUy v. E. of Tankerville, 
1 Cox’s Rep. 82. So if the personal estate be exempt 
or exhausted, and there be no real estate expressly de- 
vised for payment of debts, but there be a descended 
estate, the devisee of a particular estate shall have such 
estate exonerated out of the descended estate ; Gallon 
V. Hancock, 2 Atk. 430; Manning v. Spooner, 3 Ves. 
114. And see Donne y. l£wis, 2 Bro. Ch. Rep, 257, 
which states the order of affecting assets, and with 
which the decree is reconciled by the special directions 
of the will. It may, however, be proper to remark^ 
that the equity, to have the personal estate applied in 
exoneration of the real, subsists only between the heir 
or devisee, and the residuary legatee, and not against 
creditors, or even against specific or general legatees ; 
HamiUon v. Worley ^ 3 Ves. juu. 65. 



m 


( i) Wood V. 
Fenwicky Pre. 
Ch. 20(1. 


(1) Lord Grey 
V. Lady Grti/y 
1 CIk (»a. m. 
Anon.. 2 Vent. 
.S4P. Davis V. 
Gurdincry 2 P. 
Wins. 187. 


(2) HaskTCOod 
V. FopCy 3 P. 
Wins. 322. 
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self after the sale ; for the equity that the 
heir has, is, that the lands may descend 
clear to the family (4). 


SECTION IV. 

<• 

But regularly the personal estate must aid 
the heir (J ),and an implied intent must not, 
without clear expression, alter the equitable 
general law (1). 'As if a man conveys his 
lands for payment of debts and legacies, 
and afterwards devises the personal estate, 
it shall nevertheless go in discharge of the 
real ; because the remainder of the lands, 
after the debts and legacies paid, descends 
to the heir as heir, and he is not thereby 
disinherited. And although there be an 
express devise to the executor, yet that is 
only after debts and legacies paid, and being 
no more than the law gave him, is a void 
devise (2). A fortiori, if the devise to the 
executrix be in the same clause in which 


( /■) So also the devisee ; see s. 3. note (e). 
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she was named executrix : for it not being 
said, free and exempt from payment of 
debts, she must therefore take it as execu- 
trix (3). Otherwise, if a man devises lands (3) * v. 

for payment of debts and legacies, and the vem. ses. 
overplus to the heir, or to the heir and a Coieter, 2 
stranger, as they call it in Chancery, out 
and out. For there is a difference between 
charging an estate with payment of debts, 
and devising an, estate to be sold out and 
out? to pay debts (4) ; since, in this case, ( 4 ) Wainmight 
the intent appears to be, that he should ve^fiS’o! 
take the overplus as & money legacy only, S; PriS’ 
and that the land should not descend to 

^ case, 1 I>ev. 

him as heir at all. ®o3. See also 

Donne v. 

Leu)t%, 2 Bro. 

Ch. Rep. 264. Manning v. Spooner , 3 Ves. 117. Harmond v, Og/ander, 

8 Ves. 126. 
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(1) ilnon. 2 
Ch.Ca. 4,5. 


(0) Oneatv. 
Mead, 1 P. 
Wins. ()02. 
Middleton v. 
Middleton*^ 
Ch. Rep. 170. 
Lotm V. Short, 
1 P. Wms.403. 
Tijijiing V. 

Tipping, 1 P. 
Wins. 729. 
Rider v. Wa- 
ger, 2 P. Wins. 


SECTION V. 

And if there be no assets to answer the 
intent of the testator on his legacies, the 
heir (g) shall have no assistance of the per- 
sonal estate (1) ; for this would be to over- 
throw the testator's express intent by an 
implied one, that the land was to descend 
free to the heir, and to take away from a 
man the disposal of his own property. So 
if the personal estate were devised to a 
stranger, and not to the executor ; for such 
devise must then be taken as a legacy. So 
if the devise were of a specific legacy (2), 
or any certain sum to the executor, for the 
same reason. So if he devise all his goods, 
chattels, and household stuff in such an 
house to another, and then goes on in these 
words; All the rest and residue of mi/ per- 
sonal estate I give and devise to mij tvife, whom 

{g) Neither shall a devisee of a mortgaged estate ; but 
ill such case, if the mortgagee resort to the personal 
estate, a specific or pecuniary legatee shall stand in his 
room for so much out of the real estate ; Lutkins v. Leigh, 
Forrest. ,53. Ambl. 172. So if the mortgage include 
copyliold. A/drich v. Cooper, 8 Vcs. 382. But, qu®rc, 
wheiher this rule extends to a merely residuary Iccatee ? 
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I make sole executrhr. For though the words, 
rest and residue of his personal estate, are 
generally understood, after debts, legacies, 
and funerals ; yet here they are relative to 
the last antecedent, and pass to his wife, as 
a specific devise of what he had not before 
particularly devised (3). Much more, if (3) Adams v. 

, - , , Mcyrick, 1 Kq, 

there be an express clause to exempt the ('a. au. m. 
personal estate from payment of debts, the 
will of the testator shall be observed. And 
the*heir can have no equity, in case of other 
creditors, to defeat them of their debts : 
for this even an expre*ss devise to him of the 
personal estate, could not have done (/i). 

(h) And therefore, equity will always marshal the 
assets iii favour of creditors. See Francises Maxims, 
p. 1 1 . note («). This must not be understood to include 
judgment creditors, for they are to be paid in the first 
instaixce. Sharpe v. Earl of Scarborough, 4 Ves. 538. 
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SECTION VI. 


(1) Francis’s 
Maxinis, 


(2) Sagittan/ 

V. Ih/de, 1 
Vcrii. 455 . 


On the other side, it is tut reasonable,, 
that as the heir is to have equity, he should 
do it. And therefore, although regularly, 
where the parties are in equal degree, the 
executor or administrator may prefer which 
of them he thinks fit : yet equality is 
equity (1) ; and the court, where they have 
any foundation to go upon, usually marshals 
the assets, so as all parties may have satis- 
faction ; for. Nemo ex alterius detrimento 
fieri debet locupletior. So if there be a debt 
owing to the king, the king’s debt shall be 
satisfied out of the real estate, that the other 
creditors may be let in to have satisfac- 
tion of their debts out of the personal 
assets (?’) (2). 

(i) From the case referred to, and from Porey v. Marsh, 
55 Vern. 182; and Milk v. Eden, 10 Mod. 489; Lanoy 
▼. D. of Athol, 2 Atk. 446, it appears, that the court 
would formerly controul the creditor’s right of election 
to resort to the real or personal fund. The present prac- 
tice of marshalling being, however, in general sufficiently 
protective of the equity of other creditors, renders such 
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controlling interference in most cases unnecessary. 
There are still cases, however, to which the principle of 
the above decisions might be equitably applied; as in 
tlie above case of Mills v. Eden, where the election of 
the wife might have induced irreparable mischief to 
the creditors of the husband. So where an American 
subject might resgrt to a fund constituted by the act 
for the confiscation of the property of his debtor, 
an American loyalist, from which fund his debtor and 
other creditors arc excluded. To cases like these the 
above principle app(?ars to me to be applicable; and 
should it be objected^ that it would break in upon the 
legj^l right of the party to elect, it is to be recollected, 
that no right ought to be allowed to be exercised in a 
manner prejudicial to the rights of others; nam sic 
utere tuo ut alicnum non laedas. But see Wright v. 
Simpson, 6 Ves. 714, contra. 


SECTION VII. 

But equity is remedial only for those who 
come in upon a good consid^ation ; so 
that, in case of legacies, there is a diffe- 
rence : for if the legacy be in satisfaction 
of a debt, or as a provision for younger 
children, or grand-children, then equity 
will marshal the assets, as for a simple con- 
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tract creditor (A:). And the statute for set- 
tling intestates' estates has made a will for 
those that die intestate ; and therefore the 

(A) This distinction in favour of children and grand- 
children is stated by Chief Baron Gilbert, Lex Prsetoria, 
p. 307- But though it may have had some foundation 
as to children, (See Ilerm v. Meyiick, Salk. 416. 1 P. 
Wms. 201). I have not been able to find any authority 
upon which it can be extended to grand-children. It 
is not, however, necessary to consider the existence or 
foundation of such distinction, it having been long esta- 
blished, that as against the heir, equity will, in favour of 
legatees, (though their claim is not so strong as that of 
simple contract creditors. Aldrich x. Cooper, 8 Ves. 
396,) marshal the real assets descended. Culpepper v. 
Aston, 2 Ch. Ca. 11. Tapping v. Tipping, 1 P. Wms. 
730. Lutkins v. Leigh, Forrest, 54. Hanby v. Roberts, 
Abl. 128. See Scott v. Scott, 1 Eden’s Rep. 458. And 
it is now determined, that the same equity prevails 
against a devisee, if the estate be devised for or subject 
to the payment of debts ; Fope v. Haslewood, 3 P. Wms. 
323. Webster Alsop, 12th July 1791. Bradford v. 
Foley, 14th August 1791, stated in a note. Foster v. 
Cook, 3 Bro. Ch. Rep. 347. But such equity does not 
extend to a devisee, whose estate is not subjected to 
payment of debts. Clifton v. Burr, 1 P. Wms. 678. 
Forrester v. Leigh,' Ambl. 171 ; except where the per- 
sonal estate has been applied in exonerating the devised 
estate, of a mortgage, or other real charge upon it, in 
which case the legatee shall be allowed to come upon 
the devised estate pro tanto. Lutkins v. Leigh, Forres- 
53* so of a bond, or other specialty, not im- 
mediately charging the land ; 1 P. Wms. 678. See also 
Keeling v. Brown, 5 Ves. 362. 
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younger children of one dying intestate shall 
have the same advantage, as if their shares 
had been respectively devised to them (1). 
But otherwise it is, if the legatees were 
volunteers or collateral relations, for whom 
the testator was not obliged, by the law of 
nature, to provide, or were provided for 
in the life of the testator (2). And since the 
heir is not disinherited by the will, the value 
of what descends to him must be looked 
upop as much a designed provision for him, 
as an express devise is for the younger chil- 
dren ; and therefore he must abate in pro- 
portion out of his provision, in the same 
manner as each of the* younger children' 
are to abate out of the respective provisions, 
where there is not sufficient to answer them 
all, so that the heir must have as much 
as all the legatees taken together (3). But 
if there be a bountiful provision for the heir, 
as where there is as much left in reserve for 
him as is taken out for a provision for all 
the younger children legatees, in such case 
the legatees shall have their whole*legacies. 


( 1 ) Min V. 

Darrai^U V'eni. 
1309 . So said, 
but not d«- 
creed. 


(Ci) Herne v. 

]\hyri( kj I R 
WriLs. 20 1- 
1 Sulk. 41G. 


( 3 ) GilK 
Praitariu, 307. 
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CHAP. III. 

Of buying in old Securitm to pi'otect a Title. 

SECTION I. 

In asquali jure melior est conditio possi- 
dentis. Where equity is equal, the law shall 
(1) Francis’s prevail (1), and he that hath only a title in 
mmiiiw, max. gq^J^.y prevail against law and 

equity. As a purchaser («) or mortgagee 


(a) But neither a judgment creditor, nor a creditor by 
statute, is a purchaser within this rule ; and therefore^ 
if a judgment or statute creditor, being the third in- 
cumbrancer, buy in the first mortgage, he shall not 
unite the first mortgage to his judgment or statute, be- 
cause he did not lend his money on the credit of the 
land 5 whereas, if a third mortgagee buy in a statute, 
which is the first incumbrance, he shall be allowed to 
unite the statute to the third mortgage; because the 
land was in his view and contemplation when he lent 
the money. Brace v. Duchess of Marlborough^ o. P. 
Wms. 491. Mosely, 50. Morret v. Faske, 2 Atk. 53. 
Anon. 2 Ves. 662. Brereton v. Jones, 1 Eq. Ca. Ab. 
325. c. 10. Hamertony. Rogers, 1 Ves. jun, 513. See 
also Wynn v. Williams, 5 Ves. 130. Belchier v. Butler* 
1 Eden’s Rep. 523. But see Wright v. Pilling, Pre. 
Ch. 494. 
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coming in upon a valuable consideration 
without notice (ft), and purchasing in a pre- 

(h) The equity of a subsequent mortgagee buying in 
a prior security, in order to protect such subsequent 
mortgage, is founded not merely on his being a pur- 
chaser for valuable consideration, but on his being 
such without noti(?e of the mesne incumbrances at the 
time of his purchase. If, therefore, such mortgagee 
can be effected either with actual or constructive notice 
before payment of thg purchase money, or execution of 
the conveyance, he shall not prevail against the mesne 
incumbrancer. See *8. 2. c. 6. s. 2. note (i). As to 
what shall amount to constructive notice, it were ex- 
tremely difficult to extract* from the cases any general 
rule upon the subject y it seams, however, to have been 
held, that every man shall be presumed to have notice 
of a decree : Worthy v. Birkhead, 2 Ves. 571. Sorrel 
V. Carpenter^ 2 P. Wms. 482. But see Worsley v. Eml 
of Scarborough, 3 Atk. 392. So of the instrument under 
which the party with whom he contracts, as executor 
or trustee, derives his power. Mead v. Lord Orrery, 
3 Atk. 238. Drapers Company v. Yardley, 2 Vem. 662. 
It seems also agreed, that where a purchaser cannot 
make out a title, but by a deed which leads him to an- 
other fact, he shall be presumed to have notice of such 
fact. Moor v. Bennett, 2 Ch. Ca. 246. Bisco v. Earl 
of Banbury, 1 Ch. Ca. 291. Bovey v. Smith, 1 Vern. 
149. Mertins v. Jolliffe, Ambl. 311. Taylor v. Stibbert, 
2 Ves. jun. 437. So whatever is sufficient to put a 
party on an inquiry is good notice in equity. Smith v. 
Low, 1 Atk. 490. Ferrars y. Cherry, 2 Vern. 384. 
Daniels v. Davison, 16 Ves. 250. Howorth v. Deem, 
1 Eden*s Rep. 351. In what cases notice to the agent, 
&c. will bind the principal, see B. 2. c. 6. s. 4. Shel- 
don y. Cox, 2 Eden*s Rep. 224. 
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cedent incumbrance (c), it shall protect his 
estate against any person that hath a mort- 
gage subsequent to the first and before the 
last mortgage, though he purchased in the 
incumbrance after he had notice of the 
second mortgage (d) ; for he has both law 
(2) Marsh v. and equity for him (2). It is true, there 
M 7. 1 ckca. have been strong arguments used against the 
unreasonableness of this practice, and there 
<jh. Ca. 36. miffht likewise be strong reasons brought 
/a»v, ich.ca. for the maintaining it; and so it was 
at first a case very disputable (e) ; but being 


(c) The incumbrance here adverted to must be such 
as would be available at law ; for, if it be deficient in 
any of the requisites to give it legal efficacy, it shall not 
prejudice the intermediate incumbrance. See Father^ 
gilt y. Kenrick, 2 Vern. 234. Oxwick v. Plumer, 3 Ba. 
Ab. 644. 

{d) See 2 Vent. 339. 2 Ves. 574. 

(c) Lord Hardwicke, in his judgment, in the case of 
Vfortley V. Birkhead, observes, “ as to the equity of 
this court, that a third incumbrancer having taken his 
security or mortgage without notice of the second in- 
cumbrance, and then being puisne taking in the first 
incumbrance, shall squeeze out and have satisfaction 
before the second, that equity is certainly estaldighed 
in general, and was so in Marshy. Lee, by a very solemn 
determination by Lord Hale, who gave it the term of 
the creditors Tabula in Naufragio; that is, the leading 
case. Perhaps it might be going a good way at first. 
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long since settled, the court will not now 
suffer that point to be stirred (3) ; but it ( 3 ) Edtnondt 
may be they will, where they find a man 
designing a fraud, and who thinks to make 

0 0 . , , , - , chesiofUarl- 

a trade of cozening by the rules of the bm-ough, a p. 

✓ 1 t 'Vms. 402. 

court (4). bo Jhough it were purchased {i)Edmt,ndsv. 
pendente lite between them, for a discovery 
and conveyance, the first mortgage being 
satisfied (5) : but otherwise if after a de- ( 5 )Hawkins\ 

I'aylor/iVevii. 

29. 

but itiias been followed ever since, and, I believe, was 
rightly settled ; but rightly settled only on this founda- 
tion, by the particular constitution of the law of this 
country. It could not happen in any other country but 
this, because the jurisdiction of law and equity is ad- 
ministered here in different courts, and creates different 
kinds of rights in estates ; and, therefore, as courts of 
equity break in upon the common fkw, where necessity 
and conscience require it, still they allow superior force 
and strength to a legal title to estates 5 and therefore, 

Vhere there is a legal title and equity of one side, this 
court never thought fit, that by reason of a prior equity 
against a man who had a legal title, that man should be 
hurt, and this by reason of that force this court neces- 
sarily and rightly allows to the common law, and to 
legal titles ; but if this had happened in any other coun- 
try, it could never have made a question ; for if tha law 
and equity are administered by the same jurisdiction, 
the rule qui prior est tempore potior est jure must hold/* 

See Willoughby y. Willoughby, 1 TermR. 1763. Maun-- 
drellv. Maundrell, 10 Ves. <246. Mackrethy. Symmom, 

15 Ves, 355; in which last case, the doctrine of the 
court is fully considered by Lord C. Eldon* 


VOL. II. 


X 
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made (6). So though nothing be due 
Ca. 48. EutI udou it [7), or it be obtained by undue 

of Bristol V. * ■ ... 

uiingerford, meaus, US without any consideration or 

2 Vern. 525. ^ * 

Wertley v. by fraud (8) ; for the practice is not mate- 
rial to secure a just debt. So if the pur- 
Sefi”ch.ca. cliase were of a precedent statute by the 
mortgagee (7), he shall not be brought 
Vern. .so. to any account upon this in equity by the 

UltCnCOCiC 1 • 1 1 

V. Sedgwick, 2 second mortgagee, any otherwise than he 
Sir John. faggs may do at common law upon a scire lac 
vcm.^r^- computand’, viz. not according to the 
ch! value, but upon the extended value (f) 
, for the whole debt and damages (10) : and 
although the extended value was but a 
Vera. 49.’ ' third part of the true value. Same law of 
a purchaser ; and there is no difference 
whether it was brought in before the pur- 
chase or after. So that by protecting is 
meant making all the advantages of it (g) 
that the law admits of. 

(/) Quaere, whether the mortgagee shall not ac- 
count for what he hath received, if he hath received 
enough to- satisfy the whole of his demand. See God- 
frey V. Watson, 3 Atk. 517. Quarrell v. Beckford, 
1 Haddocks, 369. How mortgagees shall account, see 
Powell on Mortgages, chap. 14. 

(g) As to the terms of redemption, see B. 3. c. 1. 
8. g. notes (w) (x). 
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SECTION II. 


So where the second mortgagee agreed 
with the executor of the conuzee to put 
the statute in execution at his cost, and to 
pay him the debt due on the statute, after 
such time as the statute should be extended, 
and an assignment made thereof; for a 
thing agreed to be done is looked upon in 
equity as really done ; and he shall not 
only defend himself as tq the land that is 
in his mortgage, but for so much as is con- 
tained in the statute (1). But if a man is 
seised of sixty acres, and mortgages twenty 
to A.f and then mortgages the whole to C., 
who purchases in the first mortgage, that 
shall not protect more than the twenty 
acres; but it shall protect these twenty 
acres, so as B. shall never recover that, 
until he pay C. all the money upoi^the first 
and last mortgage (2). 


(1) Windham 
v.Ld. Richard- 
son, 2 Cli. Ca. 
212 , 213 . 


(2) 2 Ventr. 
339 . 
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SECTION III. 


And it , is now an established doctrine, 
that a purchaser bon4 fide, and without 
notice of any defect in lifs title at the time 
of his purchase, may lawfully buy in any 
statute, mortgage, or any other inpum- 
brance; and, if he can defend himself 
by those at law, his adversary shall have 
no help in equity to set those incum- 
brances aside ; for equity will not disarm 
a purchaser. And precedents of this kiud 
are very ancient and numerous, where the 
court has refused to give any assistance 
against the purchaser, either to the heir or 
to the widow (/i), the fatherless, or to the 
creditors, or to one purchaser against an- 
other (i). And this rule in Chancery is in 
vindication of the common law, where 


(A) See Wil/iamsy. Lambe, 3 Bro. Ch. Rep. 264, m 
which the widow appears to have been assisted in equity 
against a purchaser for valuable consideration, without 
notice. 


(i) See Burgh v. Francis, Rep. Temp. Finch, 28. 
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the maxims which refer to descents, dis- 
continuances, pon-claims, and collateral 
warranties are only the wise ads and in- 
ventions of the law, to protect and quiet 
the possession and strengthen die right of 
the purchasers ^ 1 ) . 

Ch. 249. Holt V. Mill, 2 Vern. 279. iVym v. Williams, 5 Ves. 130* 
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BOOK THE FOURTH. 

Of Last Wills and Testaments. 


PART I. 

Of Legacies. 

CHAP. I. 

How to be tried and expounded. 


SECTION I. 

It is not pretended, that wills are of eccle- 
siastical conuzance sua natura (a), but only 
such as were made for pious uses (1) ; and, (i) Marriott 

V. Marriott^ 
Gilb.Hcp. 205- 

,(a) In England, the right of making a *will may be 
considered to have existed from the earliest period of 
our law; for we have no trace or memorial when it 
did not exist; and we find intestacy referred to in the 
law before the conquest, and the distribution of the in- 
testate's estate, after payment of the lord's heriot, di- 
rected according to the established law. Sive quis 

X 4 
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in England, it plainly appears, that the 
probate of testaments was originally in the 
county court. But the Conqueror made a 
law, that no matters of ecclesiastical conu- 
zance shall be transacted in the county 
court (6). And although it is not disco- 


incuria, sive morte repenting, fuerit intestatus mor- 
tuus, dominus tamen nullam rtrum suanim partem, 
(prajter earn quae jure debetur hereoti nomine,) sibi as- 
sumito. Verum possessiones uxori, liberis et cognatione 
proximis pro suo cuique jure distribuantur/^ Leges 
Canuti, c. 68. 2 Bla. Com. 491. This crcumstance 
would, of itself, be sufficient to shew, that wills were 
not anciently with us considered as being, sufi naturft, 
-of ecclesiastical cognizance ; since, at such period, an 
exclusive ecclesiastical jurisdiction does not appear even 
to have existed; but this point is rendered incontro- 
vertible by the several authorities, which shew, that 
the probate of wills was anciently in the county courts, 
in which, until the con(Juest, the bishop and the she- 
riff sat together; Lamb. Saxon Laws, 64; without 
any sort of distinction between the lay and the eccle- 
siastical jurisdiction ; 3 Bla. Com. 61. See also 4 Burn's 
Ecclesiastical Law, 187. Linwood, 174. Swinburne, 
409, 5tli ed. The learned reader who wishes to trace 
the ecclesiastical jurisdiction in testamentary matters 
by the rules of the civil and canon laws, will be highly 
gratified in the perusal of the argument of Lord Chief 
Baron Gilbert, in the case of Marriott v. Marriott, Gilb. 
Rep. 203. Stra. 666. 

( h) This ordinance of William is comprised in a char- 
ter relating to the bishoprick of Lincoln ; and thereby 
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vered how the bishop and earl divided their 
causes and jurisdiction after the said law, 


he commanded, that no bishop or archdeacon should 
thenceforward hold plea de legibus episcopalibus in the 
hundred court, nor submit to the judgment of secular 
persons, in a cause which related to the cure of souls. 
But whoever was proceeded against for* any cause or 
offence according to the episcopal law, should resort to 
some place which th« bishop should appoint, and there 
answer to the charge, and do what was right towards 
God and the bishop,* not according to the law used in 
the hundred, but according to the canons and the epis- 
copal law. “ And it was further ordered, that should 
any one, after three notiefts, refuse to obey the pro- 
cess of that court, and make submission, he should be 
excommunicated; and if need were, the assistance of 
the king and the sheriff’ might be called in. The king, 
moreover, strictly charged, that no sheriff praepositus, 
sive minister regis, nor any layman whatsoever, should 
intromit in any matter of judicature that belonged to 
the bishop.” Wilkin’s Leges* Angl. Sax. p. 292, 293. 
This charter may be considered as the basis of our 
ecclesiastical courts ; but it referring generally to pleas 
de legibus episcopalibus, and not defining the several 
objects of episcopal law, throws little light on the origin 
of ecclesiastical jurisdiction in matters testamentary, 
which, as not immediately allied to the spiritual func- 
tion, do not appear to have been upon the establish- 
ment of a purely ecclesiastical court, subject to an 
exclusive ecclesiastical jurisdiction. See Hensloe^s case, 
9 Rep. 38; but see Manning v. Napp, Salk. 37, 
which denies the law of He?isloe^s case. But however 
difficult it may be to state the precise period when the 
ecclesiastical court first acquired or took cognizance of 
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yet that of wills, it seems went wholly to 
the bishop and clergy; and the Saxon cus- 
tom being changed, the Norman was intro- 
duced. Nor was the very name of the 


testamentary matters, it seems agi*eed, that it was 
known and recognized in the reign of Henry II. and 
according to Sir H. Spelman, in the reign of Henry I* 
Sir II. Spelman, (Origin of Probate of Wills,) observ- 
ing, that in Scotland the cognizance of wills belong- 
ed to the ecclesiastical jurisdi6tion ; and, he adds, 
doubtless then also in England. Glanville, (lib. 7. 
c. 6, 7.) having stated, that in the reign of H. II. the 
jurisdiction of personal legacies was in the temporal 
courts, observes, that notwithstanding this, if there 
was a question in the temporal courts, whether a testa- 
ment was a true one or not, whether it was duly 
made, or whether the thing demanded was really be- 
queathed, such plea was to be heard and determined in 
the court Christian ; because all pleas upon testaments 
are properly cognizable before the ecclesiastical judge ; 
and the reason why spiritual men have the proving of 
testaments, is, because it^is to be intended that the spi- 
ritual men have better conscience than laymen, and 
that they have more knowledge what is most for the 
profit of the soul of the testator than laymen have. 
Sec Perkins, § 486; Noel v. Wells, 1 Lev. 235; but 
see CMchestOr v. Phillips, Raym. 404. But although it 
be true, that at present, the spiritual court is the only 
court that has jurisdiction in the probate of wills and 
granting of administration, yet from this general rule 
must be excepted all courts baron that have had pror 
bate of wills time out of mind, and have always con- 
tinued that usage ; such as the Manor of Mansfielc^, 
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ecclesiastical court, or court Christian, heard 
of before this division. But it is clear that 
in H. II."s time, the jurisdiction of personal 
legacies was in the secular courts; and in 
Glanv. lib, 7. cap. 6 & 7> there is the form 
of the writ for a personal legacy. Yet 
that the spiritual court did, from the be- 
ginning of H. III., exercise a jurisdiction 
for recovery of legacies, is infallibly proved 
from Bracton(a), and the cases of that ( 2 ) Bracion, 
tinle (c). And though in legacies, as in 
tithes (3), the jurisdiction that gave the ( 3 )ainst. 48 u. 
recovery of them w&s sometimes in one, 
and sometimes in the other court, before 
it was restrained to the spiritual only ; yet 

and those of Cowlc and Caversham in Oxfordshire, 
which courts Wentworth says, he himself kept. See 
Office of Executors, 43, Seld. de Testamentis. Godb. 

59. Vangh. 207. Shaw. 173. 

(c) The ecclesiastical courts having once acquired 
jurisdiction over the probate of wills, its power to en- 
force the execution of them appears to have been a 
reasonable consequence; but we are not warranted, 
from any authority, to conclude, that such enlarge- 
ment of jurisdiction obtained, at least generally, prior 
to the reign of H. III. See Seldon’s Origin of the 
Ecclesiastical Jurisdiction of Testaments, 1 Atk. 628. 

But tile ecclesiastical court is compellable to confide 
wills of real estate to parties having occasion to pro- 
duce them in evidence, on receiving security. See 
Morse V. jRoocA, Stra. 961. 
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it seems beyond exception, that the spiri- 
tual jurisdiction over legacies was long 
before in practice. The beginning of this 
practice is as different to find as that of 
probates : but it is thought by some to have 
come from the canon in thcvDecretals. 


SECTION II. 

.But it is without, question, that the suit 
for a personal legacy may be brought in 
Chancery (d) ; and, if the matter has pro- 

{d) An executor being, in equity, considered as a 
trustee for the legatee, with respect to his legacy, and 
as a trustee, in certain cases, for the next of kin, as 
to the undisposed surplus, is the true ground of equi- 
table jurisdiction, in enforcing the payment of a legacy 
or distribution of personal estate. Whid v, Jekyll, 
1 P. Wms. 575, Farringdon v. Knightly, i P, Wms. 
544. That .the jurisdiction of our courts of equity is, 
in such cases, more effective and protective of the in- 
terest of creditors and legatees, is evident in several 
instances, particularly in compelling executors to give 
security for a legacy payable at a future day, the exe- 
cutor appearing to have wasted the estate ; Duncombe 
v. Stint, 1 Ch. Ca. lai ; or to bring the fund into 
court. Strange v. Harris, 3 Bro. Ch. Rep. 365. Though 
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ceeded to a sentence in the ecclesiastical 
court, it is proper to come here for the 
executor’s indemnity. And here legatees 
are to give security to refund, but not 
there ; and this court will see the money 
put out for the children (1). And so a bill (0 /w«v. 
for distribution of an intestate’s personal 1 Vcm, yo. 
estate is very proper in this court ; for the 
spiritual court in that case has but a lame . 
jurisdiction, and there are no negative 
words in the act of parliament (2). (2)Matthms 

V, Nezobyf 

1 Vern. 133. Pamplin v. Galen, 2 Ch. Ca. 93. Anon, 2 Vcutr. 392. 2 Ch, 

Rep. 167. Howard V, Howard, l Vern. 134. 

an action be then pending against him, but in that case 
the court will reserve to the ejTecutor liberty to apply, m 
the event of the plaintiff's at law recovering, and will in 
such event direct payment out of the fund to the 
plaintiff. Yare v. Harrison, 2 Cox's Rep. 377. And 
there are cases in which a court of equity will restrain 
proceedings in the ecclesiastical court for a legacy ; as 
where a husband is suing for a legacy in right of his 
wife, because the ecclesiastical court cannot enforce 
the equity of the wife. See Jewson v. Moulson, 2 Atk. 

420. Tanfield v. Davenport, Toth. 114. Pre. Ch. 548. 

Hilly, Turner, 1 Atk. 516. Meals v. Meals, i Dick. 373. 

And, for the same reason, an action at law cannot be 
maintained for a legacy ; see Dicks v, Strutt, 5 Term 
Hep. 690. 
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(l)P/ttWW V. 
Jieale, 1 P. 
Wms. 388. 
Slephenton v. 
Gavdner, 2 P. 
Wms. 286. 
Ilex V. Vin- 
cent y Stra. 481. 
Bennet v. 

Vade, 2 Atk. 
324. See also 
JVoe/v. Wells, 

1 Lev. 235. 

(9) NeUon v. 

Oldjkldy 

2 Vern. 76. 

(3) Vanbrough 
V. Coc/c, 1 Ch. 
Ca. 200. 


SECTION III. 

But a will, proved in the spiritual court, 
is not to be controverted here for fraud (1), 
although he shall have no aid of this 
court (2). Yet some think (3) the judg- 
ments of the ecclesiastical court ought to 
be as subject to the equity of this court as 
judgments in the courts of common law (e). 
And although at law (4) one executor is 
not liable to the devastavit of another, yet 
in the ecclesiastical courts, and by their 
law, if an executor prove the will, they 

( 4 ) Hargthorpe v. Milforthj Cro. Eliz. 318. 


(e) In the case of Hill v. Turnery i Atk. 514, Lord 
Hardwicke, having recognized the jurisdiction of the 
court in the case at bar, observed, that though the 
court cannot, on petition, prohibit the ecclesiastical 
court, yet they will restrain a person who has clan- 
destinely married a ward of the court from enforcing 
the sentence of the ecclesiastical court, either against 
the infant or his guardian ; and, in the case of Sheffield 
V. Duke of Buckingham, 1 Atk. 628, Lord Hardwicke 
restrained proceedings in a prerogative court, to con- 
trovert the validity of a will which had been already 
determined and acted upon. And see also Barnsley v. 
Powell, 1 Ves. 119, 184; and Wild v. Hobson, 2 Ve». 8c 
B. 105, 
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will charge him, though he intermeddle no 
farther {J\ to pay the legacies (5). And 
the plaintiff is withoutrelief by appeal from Ca. 201 . 
the sentence ; because the judge’s delegate 
must judge according to that law, aad 
therefore this court should relieve him. 

And without question there may be a fraud 
in obtaining a will, which is relievable in 
equity (g) and qf which no advantage can 
be taken at law ; as if a man agrees to give 
thq testator 2,0{J0 1. in bank bills, if he will 
devise his estate to him ; and upon the de- 
livery of these bills, he makes his will, and 
leaves his estate to him accordingly, and 
the bills after prove to»be forged or coun- 
terfeit (6). But it has been settled, that a (6)ij,wsv. 
will of a real estate cannot be set aside, in wSbb! ‘ 
a court of equity, for fraud or imposition, 

Maundy, 1 Cli, 

Rep. 66. Weliy v. Thomagh, Pre. Ch. 123. 


(f) The law here stated is in its principles so harsh, 
that I much doubt whether it be the law of the eccle- 
siastical courts ; and I am strengthened ;n my doubt, 
by not finding any passage in support of it, either in 
Godolphin or Swinburne. 

(g) I have already had occasion to consider the dif- 
ference of decision upon this point ; see B. i . c. 2. § 3. 
Wildv. Hobson, 2 t^es. & B. 105. 
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but must be first tried at law, on devisavit 
vel non, being matter proper for a jury to 
(DKctrickv. inquire into (7). 

Brenshy, 

3 Bro. P. C. 358. Webb v. Clavcrdcn^ 2 Atk. 424. 


SECTION IV. 

■In regard therefore, that cases of wills of 
personal estate are, for the most part, tried 
in the ecclesiastical courts, and by the 
rules of the civil and pontifical law, the 
king’s judges must, in such cases judge 
after the law of the church, that there may 
be a conformity of laws {h). And thus, in 

(A) The cases referred to in the margin (i) are di- 
rect authorities in support of our author’s proposition. 
It seems, however, to be questioned by the Master of 
the Rolls, in the case of Cray v. Willis, 2 P. Wms. 
530, his honour being reported to have said, " I do 
not see that a court of equity should, even in case of a 
legacy, judge according to the civil law, but ought 
rather to pursue the common law, which is the general 
law of the land; for all legatees are volunteers, and 
ought to stand or fall by the rules of the common law ; 
and that this court does, in other £ases, determine the 
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personal chattels the civil and canon law 
is to be considered (1). And there the rule 
is, where personal chattels are devised for 
a limited time, it shall be intended the use 
of them only, and not a devise of the 
things themselves, and so a remainder over 
of them is good (2). And although, in 
some cases a man is said to die without 
issue whenever there is a failure of issue, 
as to the limitation over of lands of inhe- 
ritance (i), yet in case of a personal legacy. 


right of legacies according to the rules of the common, 
and not of the civil law, is j)lain from a common 
case; as suppose a devise to a daughter of 1,000/. 
on condition that she marry with her mother’s consent, 
with a devise over in case she does not marry with such 
consent ; if the daughter does marry without her mo- 
ther’s consent, a court of equity determines the devise 
’ over, and the condition to be good, though the civil 
law says they are both void ; for, by that law, mari- 
tagium debet esse liberum.” See Mackell v. Winter, 
3 Ves. 545. 

(0 It Is certainly true, that with respect to executory 
devises of terms for years, courts of equity liave much 
inclined to lay hold of any words in the will, to 
tie up the generality of the expression of dying with- 
out issue, and to confine it to dying without issue living 
at the time of the person’s death ; but they have not 
allowed this inclination to prevail, without some re- 
strictive circumstance in the limitation. See Burford 
V. Lee, 2 Freeman, 210. Green v. Rod, Fitzgibbon, 

VOL. II. V 


(1) Trvaitcs 

V. Smithy 

1 P. Wins. 12. 
Portman v. 
Willis, Cro. 
Kliz. 387. 
Anon. 1 P. 
Wins. 267. 

(2) Hyde V. 
Funoty 1 P. 
Wms. 1. 
Clarges v. 
Albermtrky 

2 Vern. 245, 
Vuchel V. 
Vuchely 1 Ch. 

Ca. 129, 130. 
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or chattel real, it is not intended to arise 
upon any remoter contingency, than that of 

6i. Beaucleric v. Dormer, 2 Atk. 308. Saltern v. 
Saltern, 2 Atk. 376. Big^e v. Bcnshy, 1 Bro. Ch. R. 
187. But, "" although in the limitation of a personal 
estate, after dying without issue, these words shall not, 
ex vi termini, and without the concurrence of any other 
circumstance of intention, signify a dying without 
issue then living, even though the limitation is in the 
nature of an estate-tail by implication only ; yet, on the 
other hand, they shall not ex vi termini, when there is 
any other circumstance of intention, import an indefi- 
nite failure of issue, even though the limitation is in 
the nature of an express estate tail ; but that, in either 
case if the limitation rests solely upon the usual extent 
mid import of these words, the limitation over is too 
remote, and therefore void, and the whole vests in the 
first devisee or legatee; but that, in either case, the 
signification of these words may be confined to a dying 
without issue then living, by any clause or circum- 
stance in the will which indicates or implies such in- 
tention.” See Fearne’s Ex. Dev. 371, 372. Nor are 
the cases referred to when examined, at variance with 
this position ; for, in the first. Target v. Gaunt, 1 Wms. 
432, the bequest was to A, for life, and no longer, 
and, after his decease, to such of A.’s issue as A. should 
by will apppint ; and in case A. should die without issue, 
then he devised the lands over. These words were, 
upon the whole of the will, construed to mean issue 
living at his death, because it was to be intended such 
issue as A. should or might appoint the term to, mz. 
issue then living. With respect to the case of Atkin- 
mn V. Hutchinson, Mr. Feame observes, that though 
Lord Talbot seemed to admit the distinction, yet it 
was only by way of auxiliary argument ; and he by no 
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dying without issue living at his death (3). ( 3 ) Tar^mt v, 
So where there was a devise of all the per- 
sonal estate to A., who was a feme covert; 
but the testator declared that it was his se wms Me 
mind that the interest and produce thereof i>. 

VVm.s. 

Gimititle, V, 

Pc^deriy 2 T. Rep. 720. ^Krel v. Wallncej <> Vcs. 12 1 . 

means appears to have founded his opinion or decree 
in the case upon it, ifor indeed was there any call for 
it ; for the words the]’e were, without issue ; and in 
regand to which words. Lord Talbot observed, the 
case of Forlh v. Chapman was in point, as there 
could be no difierence between the words, without 
leaving issue, and leaving no issue. And it is further 
observable, that in Atkirmn v. Hutchmson, there was 
a preceding limitation upon the tleath of any of the chil^ 
dren, without leaving issue, to the survivors. Now 
this strictly was not applicable to an indefinite failure 
of issue, because confined to a survivor; and it was 
but reasonable to give the same words the same con- 
^ struction in the subsequent limitation, which they must 
bear in a limitation immediately preceding, applied 
to the same subject.'’ Fearne’s Ex. Dev. 367, 368. 

Elton V. Eason, 19 Ves. 79. And, in the case of Fin- 
bury V. Elkin, 1 P. Wms. 563, the limitation was, that 
if A, die without issue by the testator, then, after her 
decease, 80/. should remain to the testator’s brother, 
the words, then after, being taken to mean, immediately 
after, and consequently to restrain the dying without 
issue to the time of her death. See Salkeld v. Vernon ^ 

1 Eden’s Rep, 71, 72 ; see also Elton v. Eason, 19 Ves. 

79, in which case the distinction taken in Forth v. 

Chapman is recognized, notwithstanding the doubts of 
Lord Kenyon in Porter v. Bradley, 

y 2 
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should be for her use, separate from her 
husband ; and after her decease, the inte- 
rest and produce thereof to her children 
till twjenty-one, and then the principal to 
them ; but for want of such issue, then he 
gave all his estate to the children of J. S., 
and made the said A. executrix and resi- 
duary legatee, she being only entitled to 
the interest and produce for her life, the 
personal estate was not vested in her ; and 
the limitation over upon the contingency of 
A. dying without issue, is a good limita- 
tion ; and as for the words residuary legatee^ 
it only means for the purpose in the will. 


SECTION V. 

And the canonists, whom our resolutions 
have followed, have expounded these wills, 
as the civilians did the testamenta militaria, 
according to the intent {k). And, there- 

(]i) It might be inferred from this passage, that the 
testamentum militare was the only will which, by ihe 
civil law, was construed according to the intent; a 
distinction which certainly could not be supported; 
•for, though the testamentum militare was one of the 
privil^ed descriptions of wills, its privileges were 
merely dispensations, with certain solemnities essential 
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fore, although a legacy is to be taken as a 
gift, yet a man shall be intended to be just 
before he is kind ; so that a bequest of the 
same sum by the debtor to the creditor 
shall be applied in satisfaction of the 
debt (1). Fob, by the law of nature, when 
two duties happen to interfere at the same 
point of time, that which is the most honest 
and best is to beY)referred. And so it shall 
be in construction ; for the intendment of 
law is agreeable to nature, and on the 
better side. Yet where there are assets, 
and he intended both, it may be as good 
equity to construe him both just and 
kind(/) ; and the construction of making 

to the validity of other wills. See Inst. lib. 2. tit. 11. 
Vinnius in Inst. p. 309. Godolphin's Orphan^s Legacy, 
p. 16. 

(/) And such is the general inclination of our courts 
of equity ; if, therefore, the testator appear, from any 
expression in his will, to have intended to be bountiful 
as well as just, his purpose shall prevail, and the 
general rule that a legacy, equal or greater than the 
debt, shall be presumed to have been intended as a sa- 
tisfaction of the debt, must as a mere presumption give 
way to the express or clear intimation of a different 
intent ; as where the testator creates a fund for the 
payment of debts, and subject thereto, charges his le- 
gacies thereon; Chancexf^ case, 1 P. Wms. 408; Rich- 
ardson V. Greese, 3 Atk. 65.; Hinchcliffe v. llinchcliffe; 
3 Ves. 529; Barclay v. Wainwright, 3 Ves. 466. That 

y 3 


( 1 ) Talbot V. 
1). of Shrem-" 
hun/y I’re. Ch. 

Joffs V. 
Woody 0, P. 

Wms. 130. 
Forvkr V. 

FirwlcVy 3 P. 
Wms. 354 . 
Heech V. 
nc^al, 1 Ves. 
123. Gibson 
V. J^udamore, 
Moseley, 
Hep. 7. 
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a gift a satisfaction has in many cases been 
(2) Culhhcrt carried too far (2). And this presumption 

V. Peacock f 

1 Salk. 1^55. CVtflwrrys case, iP.Wms. 410. Eastzvoody, Vmcke^^V»V^m^, 

(316, Tanner v. Soles, MSS. July 1789. Rolls. 

a legacy of a less sum than the actual debt shall not 
be construed a satisfaction pro tanto, see Eastwood v. 
Vimke, 2 P. Wms. 616. Atkinsonw. Webb, 2 Vern.478, 
or not equally beneficial in some particulars, though 
more beneficial in others, as in time of payment, NichoU 
V. Judson, 2 Atk. 300. Clark y. Sewell, 3 Atk. 96, 
Haynes v. Mico, 1 Bro. C. R. 129 ; or in point of cer- 
tainty, Crompton v. Sale, 2 P. Wms. 555. Barret v. 
Beckford, 1 Ves. 519. Seacock v. Falkener, i Bro. Ch. 
R. 295. Or the debt be founded on a negociable in- 
strument, Carr v. Eastabroke, 3 Ves. 563 ; but see Brotvn 
v. Dawson, Pre. Ch. 240. So if the debt was upon an 
open and running account, liawlins v. Powell, 1 P. 
Wms. 299 ; or contracted subsequently to the date of 
the will, Thomas v. Bennett, 2 P. Wms. 343. But it has 
been held, that a legacy of a less sum than a portion or 
provision secured to a child by a settlement or other* 
wise, is a satisfaction pro tan to ; see Warren v. Warren, 
i.Bro, Ch. Rep. 305; 1 Cox's Ca. Ch. 41 ; but, quccre, 
whether that determination did not proceed upon its 
being clear of doubt in that case, that the father had 
forgotten the settlement; see Hanhury v. Ilanbury, 
2 Bro. Ch. Jlep. 352. Baugh v. Reed, 3 Bro. Ch. 
R. 192. It may, however, be proper to remark, that 
Mr. Sanders, in a note to Bellasis v. Uthwaite, 1 Atk. 
426, treats it as a settled point, that a legacy not so 
great as the portion or provision secured to a child> 
by a settlement or otherwise, is a satisfaction pro 
tanto> and has referred to several cases: but which, 
with the exception of the above case of Warren v. Warren, 
appear to me to fall rather under the head of double 
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of the canon law was founded upon the 
similitude of the legacy with the debt, 


portion or revocation of legacies, than of satisfaction 
pro tanto ; but in Chaplin v. Chaplin, 3 P. Wms. 24(7, 
there certainly is a dictum to such effect; see also 
Roper on Legacies,^ 2 Ves. 30. Po$t, c. 2. ^ i. note {a). 
But whatever doubt may be entertained upon the point, 
whether a part satisfaction shall be intended, yet a part 
performance of a covenant may be presumed ; as wliere 
A, covenants to settle lands of a certain value, and pur- 
chases land of less v^lue, which he allows to descend, 
such purchase shall be inferred to have been in part 
performance of his covenant ; Lechmere v. Lord Carlisle, 
3 P. Wms. 211. Wilcocks v. Wilcocks, 2 Vern. 558. 
Wilson V. Pigott, 2 Ves. jun. 356. As to the pur- 
formance of covenants by a devolution of interest more 
beneficial to the covenantee, 'see Blandy v. Widmopc, 
1 P. Wms. 324. Edivards v. Freeman, 2 P. Wms. 443 ; 
see D'Arcanda, 3 Atk. 419 ; see also Kirkman v. Kir leg- 
man, 2 Bro. Ch. Rep. 95 ; Rickman v. Morgan, 2 Bro. 
Ch. Rep. 394. Twisdm v. Twisden, Ch. 28 Feb. 1804. 
Garthshore v. Clialie, 10 Ves. 12. As to satisfaction by 
devise of a residue, see Johnson v. Smith, 1 Ves. 314. 
Alleyn v. Alleyn, 2 Ves. 37. Richman v. Morgan, 1 Bro. 
C. R. 63. 2 Bro. C. Ch. 388. Freemantlc v. Dankes, 

5 Ves. 79. And as to the satisfaction of portions or 
provisions for children, by a legacy of greater or equal 
amount, sec liinchcliffe v. Hinchcliffe, 3 Ves. 516. 
Sparkes v. Cator, 3 Ves. 530, where the subject is very 
fully and most ably considered, and where, amongst 
other points, it is determined, that slight circumstances 
of difference, which, as between strangers, would repel 
the presumption of satisfaction, are not sufficient as 
between parent and child, (see also Moulson v. Moulson^ 
1 Bro. Ch. Rep. 82.) and that when a legacy has been 

T 4 
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which yet might be controlled by opposite 
presumption. Much more then ought 

decreed to be a satisfaction, it must be grounded upon 
some express evidence, or, at least, strong presumption, 
that the testator intended it as such ; see Clark v. Sewell, 
3 Atk. q 6 ; Haynes v. Mico, i Bro. C. R. 129 ; see Tolson 
V. Collins, 4 Ves. 483. As to the admission of parol 
^ evidence, see Haynes v. Mico, 1 Bro. Ch. R. 1 29. 
Fowler v. Fowler, 3 P. Wms. 353. Freemantle v. Bankes, 
5 Ves. 79. 

Having considered in what cafees a legacy shall be 
esteemed as a satisfaction of an actual debt, due from, 
or of a covenant entered into by the testator, it may be 
proper to consider in what cases a devisee or legatee, 
claiming under and also against the will, shall be put 
to his election. ** A m^n (Lord Chief Justice de Grey 
remarks, in his judgment in Pulteney v. Lord Darling'- 
ton) may give by a mean and indirectly what is not his 
own, either by express condition or equity arising upon 
an implied condition.” Where the testator has neg- 
lected, probably from ignorance, possibly from inat- 
tention to the nature of the estate, to insert such a con- 
dition, then a court of equity interposes.” If the con- 
dition be express, it must be performed as framed ; 
and if it is not, that will induce a forfeiture : but the 
equity of the court is to sequester the devised interest 
quousque, till satisfaction is made to the disappointed 
devisee.” Tliis being the purpose for which courts of 
equity interpose, it follows that wherever a testator has, 
by his will, disposed of the estate of another, to whom 
he has also, by his will, given other property, whether 
immediately, or remotely, or contingently, whether of 
value or not of value, real or personal ; the party shall 
not be permitted to enjoy any benefit under the will, 
without relinquishing his claim against it, but shall be 
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proofs to do it, which may be stronger than 
any presumption. So if a legacy be less 

put to his election ; and if such devisee or legatee la- 
bour under any disability, as infancy or coverture, the 
court will refer it to a master to inquire, whether it will 
be most beneficial for the party to take under or against 
the will, and decree* accordingly ; see Noysv. Mordauntj 
2 Vem. 580. Streatjield v. Streatjield, Forrest. 176. 
Arnold Y. Kempstead, Ambl. 466, 2 Eden^s Rep. 236. 
Jones V. Collier, Amb? 73b. Villereal v. Lord Galway, 
Ambl. 682. Cookes \.IIellier,\ Ves. 234. Lewis v. King, 
2 Brp. Ch. Rep. 600. Pulteney v. Ld, Darlington, 1 Bro. 
Ch. Rep. 226. Rutter v. Meclean, 4 Ves. 531. French 
V. Davies, 2 Ves. 572 ; 1 Bro. C. R. 480, 514, 534. Wikon 
V. Mount, 3 Ves. 191; 6 Ves. ^15 ; 9 Ves. 533. Foster v. 
Cook, 3 Bro. 347. Finch v. Finch, 4 Bro. Ch. Rep. 38. 
Lady Cavan v. Pulteney, 2 Vesr. jun. 544. But see Call 
V. Showell, Ambl. 727. Forrester v. Cotton, Ambl. 388, 

1 Eden. 532. Rumbold v. Rumbold, 3 Ves. 65. See 
also Wilson v. Lord John Townshend, 2 Ves. jun. 693, 
in which case the legacy to the wife was to her separate 
use, which making her a feme sole in equity was relied 
upon at bar, as materially distinguishing it from all the 
other cases upon the subject, but the court over-ruled 
the distinction. A clear knowledge of the funds being 
requisite to election, no person shall be bound to elect 
without such previous knowledge ; Whistler v. Webster, 

2 Ves. jun. 371. Soden v. Soden, Marcjj 1806, Ch. 
But though the party is entitled to a knowledge of the 
funds, yet such right does not exist until the whole of 
the testator’s affairs are wound up, as held in the case of 
Lord Beaulieu v. Lord Cardigan, Ambl. 535. See But^ 
riche v. Broadhurst, 1 Ves. 171; 3 Bro. 273; 1 Ves. 
335 \ 14 Ves. 341 . E, of Northumberland v. Marquis of 
Granby, 1 Eden’s Rep. 500. . As to what shall be con- 



330 


A TREATISE OF EQUITY. [Book IV. 


than the debt, it was never held to go in 
* satisfaction (3). So if the legacy were upon 
5oa’ 'Mhtt condition, or upon a contingency ; for the 
Shrembury, will is intended for his benefit, and therefore 

it could not be supposed that the testator 
'^'''^ould give him an uncertain recompence 
WcbTTvtm satisfaction of a certain demand (4). So 
478. Minuet if the thing were of a different nature, as 
Moseiy,295. land, it should not go in satisfaction of 
money, unless there was, a defect of as- 
p^Ch“ 394 . sets (5). So if the debt was contracted 
£s'^ 2 Saik. legacy given (6), he could not 

508. Nichoiis have it in contemplation to satisfy a debt 

y.Jwhon, 2 m. j 

Atk. 300; 

Crompton v. 

Sale, 2 P. 

Wnis%555» 

Barrett v! 

Beckford, 

1 Ves. 519. Spink v. Robins^ 2 Atk, 491. Bellasis v. UthwidtCy 1 Atk. 426. 

(5) Eastmod v, Vincke, 2 P. Wms. 616. Cranmer^^ case, 2 Salk. 508. Clmplin 
V. Chapliny^S P. Wins. 245. Stanway v. Stilesy 2 Eq. Ca. Ab. Devises, pi. 21. 
and see 4 Ba. Ab. 369. Gwillim^s ed. (6) Fowler v, Fowler y 3 P. W ms. 354, 

(7) Cranmer^^ case, 2 Salk. 508. Thmmy, Bennett, 2 P. Wins. 341. Chan- 
cey's case, 1 P. Wms. 409. Fowler v. Fowler, 3 P. Wms, 353. 


not then in being (7). Cases of this na- 
ture, therefore, depend upon circumstances ; 
and where a legacy has been decreed to go 


straed an election, see Unett v. Wilkes, 2 Eden’s Rep. 
1 87. Green v. Green, s Merrivale, 86. See Ward v. 
Baugh, ^ Ves. 623 ^ that where persons are entitled in 
succession, they are severally entitled to elect. That 
executors may elect the testator, not having elected, see 
Banner v. Low, Ch. M. T. i8o0. Whether evidence 
dehors the will is admissible to raise die question of 
election, see Hmchcliffe v. Hinchcliffe, 3 Ves. 51 6. Pole 
V. LordSomers, 6 Ves. 309. Judd v. Pratt, 13 Ves.,i78; 
Druce V. Denison, 6 Ves. 385. As to what shall be 
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in satisfaction of a debt, it must be grounded 
upon some evidence, or at least a strong 
presumption, that the testator did so intend 
it ; for a court of equity ought not to hinder 
a man from disposing of his own as he 
pleases (rn) . And therefore, the intention ( 8) 
of the party is to be the rule ; for, ’where he 
says he gives a legacy, we cannot contra- 
dict him, and say* he pays a debt. 

construed a devise, that a testator was not authorised to 
make, so as to put the devisee to his election, see Doc 
V. Oxendon, 3 Taunt. 147. 

(m) As to what shall be construed a release of a debt, 
see Aston v. Pye, in a note to Smith v. Eden, 5 Ves. 35o<» 


SECTION VI. 

But, as the whole force of the bequest (w) 
often rests upon some particular words, it 
will be necessary to consider what interpre- 
tation they bear in the canon and civil law ; 
at least such as are made use of frequently 
in testaments, as goods, chattels, moveables, 
ready money, debts, household-stuff, and 

(») That a legacy may be implied, see Crowder v, 
Clowes, 2 Ves. jun. 441. Waimwright,v. Wainewright, 
3 Ves. 558. Ramden v. Hassard, 3 Bro. 236. 


(a) Cranmet 's 
case, 2 Salk. 
508 . 
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the like. Now, by goods, the civil law doth 
oftentimes understand, not only those things 
whereof a manjs o^er, or justly possessed, 
but also such as belong to him, whether 
corporeal or incorporeal, for the which he 
biirne/part 7. ha VC a lawful action, as debts ( 1 ). And 
486° words goods and chattels, 

in a devise, will pass a right to set aside a 
163 . Cr’ichtoa' rclcase obtained by fraud (o). 2 dly, Some- 
times it is understood of a man's whole 
estate, both actively and passively, which 
devolves upon him, who, in that law, is 


(o) That a devise of all the testator's goods will pass 
d bond, see Anon* l P. Wms. 267 ; R^all v, Rolle, 
1 Atk. 1^0, 182, unless there be some words in the will 
indicative of an intent to the contrary, as in Woolcomb 
V. Woolcomb, 3 P. Wms. 112, note (1), Cox's ed. See 
Fleming v. Brook, 1 Sol. & Lef. 318. But bonds, as 
a species of choses in action, not admitting of locality 
as money does, will not pass under a bequest of goods 
and chattels in a particular place ; Chapman v. Hart, 
1 Ves. 271 ; Moore v. Moore, 1 Bro. Ch. Rep. 127. See 
also Greeny. Symond, 27th February 1 730. Mr. Brown's 
Appendix, p. 6; Jones v. Sefton, 4 Ves. 166. Neither 
will debts due by bond pass by a bequest of all the 
testator's moveable goods ; Sparke v. Denne, Sir W. 
Jones, 225. That a lease will pass by a bequest of all 
the testator's goods, see Portman v. Willis, Cro. Eliz. 
387. But see Godolphin, 392, 7. Swinburne, part 7. s. 10. 
That the testator's interest under a subsequent renewal 
of a lease will not pass under a bequest of leasehold 
premises, and all my estate, term, and interest therein,” 
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called haeres, or heir (2). 3dly, By the 
word goods, the same law doth understand 
no more, but only a man’s clear goods, his 
debts deducted (2). And, in the common 
law (p), the word goods extends neither to 
things in action (3), nor chattels (4), nor 
freehold (5). 

V. WilliSf Cro. Eliz. 387. (5) Calyces ( 

t 

see Slattery, Noton, ^ i6 Ves. 197; Abney v. Miller, 
n Atk. 593, 

(p) That specialties, debts, leases, &c. have been 
held, in the construction of* wills, to pass by the word 
goods, must therefore be referred to the rules of the 
civil and canon law, being allpwed to govern the con- 
struction of wills of personal estate. See Portman v. 
Willis, Cro. Eliz. 387. Anon, 1 P, Wms. 267 ; Moore 
V. Moore, 1 Bro. Ch, Rep, 127. 


SECTION VII. 

Chattels is a word more obvious in the 
laws of this realm than in the civil law, 
and takes in all his goods, except such as 
are of the nature of freehold, or parcel 
thereof ( 1 ) . And these chattels are divided 
into real or immoveable (q), and personal or 

*(?) Chattels real (saith Sir Edward Coke) are such 
as concern the reality, as terms of years, the interest 


(2) 2 Swin- 
burne, part 7. 
s. 10. p. 475. 


(3) Cafye*s 
case, 8 Rep. 
33. 

(4) Portman 
ase, 8 Rep. 33 


(1) Swin- 
burne, part 7, 
s. 10. p. 475. 
Co.Iitt. 

118 , b. 
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moveable (r) . Among the latter, money is 
accounted, though some have held, that 
ready money is neither goods nor chattels, 
because it is of no worth in itself, but is 
made so only by the consent of men, as 
necessary for common life ; but, according 
to others, ’a devise of all his chattels passes 
the whole estate of the testator, both ac- 
tively and passively, as in' case of a devise 
of all his goods (s) ; for k is as extensive, 
( 2 )Swin- and more (2). 

bunie, part 7, 

5. lU. p. 477. 

of tenant, by statute staple, by statute merchant, by 
elegit, and such like, i Inst. 1 1 8, b. And these are 
called real chattels, as being interests issuing out of or 
annexed to real estates; of which they have one 
quality, viz. immobility, which denominates them 
real ; but want the other, viz. a sufficient legal inde- 
terminate duration ; and this want it is that constitutes 
them chattels.^' See 2 Bla. Com. 386. As to leases for 
years passing by general words, see Rose v. Bartlett, 
Cro. Car. 292 ; Lane v. Earl of Stanhope, 6 Term Rep. 
652; Loivthery. Cavendish, i Eden’s R. 109; 6 Ves. 
640; Whitaker Y. Ambler, 1 Eden’s Rep. 151 ; Hartley 
V. Hurle, 5 Ves. 540. See also 5 Ves. 476. 

(r) ChattSs personal are properly things moveable, 
which may be annexed to or attendant upon the person 
of the owner, and carried about with him from one 
place to another: such are animals, household-stuff, 
Jcc. Co. Lit. 118 b. 

(s) That the whole of the testator’s personal estate, 
and consequently his moneys will, by the civil law. 
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pass by a general bequest of all his goods, or of all his 
chattels, is established by the authorities referred to 
in Swinburne, part § 8; and the case which seems to 
break in upon this position will be found to have pro- 
ceeded on the particular language of the bequest. In 
the Anon, case, in Pre. Ch. 8, the testator bequeathed 
his wife 1 ,200 /. in money, and all the goods and chattels, 
&c. in and belonging to his house in 'N, in which house 
there was 400/. in money; and the question was, whe- 
ther this 400 L should pass by the will ? The court held 
it should not ; for 40o¥, is a considerable sum, and the 
testator could not be suj)posed to be ignorant of its being 
in the house : therefore, had he intended to pass it, 
he would not have couched it under general words, but 
would at first have given his wife i6oo/. In the case 
of Woolcomh V, Woolcomh^ ^ P. Wms. 112, the be- 
quest was, of all the testator’s household goods, and 
other goods; and there was also a bequest of the re- 
sidue ; which bequest of the residue would iiavc been 
frustrated, had the words other goods” been held 
to carry all the personal estate. The court, therefore, 
held that such words other goods” must be intended 
to signify things of the like nature with household 
goods. So in Traffordv, Berjidge, 1 Eq, Ca. Ab. 301 . 
pi. 14. See also Cook v. Oaklei/, 1 P. Wms. 302 ; 
Timewell v. Verkins, 2 Atk. 103; Boon v. Comfortk, 
2 Ves. 279 ; Cavendish v. Cavendish, 1 Bro. Ch, Rep. 
467 ; where this rule is recognized, viz. that tilings 
to pass under general words must be ejusdem generis 
with those expressly devised; see also Stuart v. The 
Marquis of Bute, 11 Ves. 666. Hotham v. Sutton, 15 
Ves. 319. But if there be nothing in the will indi- 
cative of an intention to restrict the general import of 
the words goods and chattels,” money, if not an ex- 
traordinary sum, and just received, will pass. See 
Chapman v. Hart, 1 Ves. 273. 
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SECTION VIII. 

Mobilia is strictly such goods as are 
passively moveable or removable ; and 
moventia, such as actively, and by their 
own accord, do move themselves, as live 
goods. Yet regularly moveables are indif- 
ferently understood of bdth, and will pass 
them in a devise ; as also industrial fruits, 
viz. such as are sown by men’s industry, in 
order to be reaped with increase ere long > 
^pr these are moveable habitu, or in the 
intention and purpose of the sower. And 
these emblements are to be put in the in- 
(1) Svrin- ventory (1 ) ; for the rule of accessorium se- 
».“ia’p*!478, . quitur principale is true in fruits natural {t) 

479 . 

(0 By natural fruits are intended such as grow 
spontaneously, without any great labour or cost, as 
grass or apples, &c. and these the legatee cannot re- 
cover as moveable, unless tliey were separated at the 
time of the testator’s death ; for, till they are separated, 
tliey are accounted not only as annexed to the ground 
or trees whereon they grow, but are also reputed as 
part and parcel of the body whereon they grow, and 
whence they are nourished, and consequently of the 
same nature and condition, namely immoveable.’* 
Swinb. part 7. s. 10, p. 478, 479. 
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but not in fruits industrial. Immove- 
able goods, or chattels real (m), are those 
which do not immediately belong to the 
person, but to some other thing by way 
of dependency ; as trees growing, or a term 
for years. Yet it will not extend to the 
industrial fruits', for they are reckoned 
among the moveable ; but it takes in all 
leases ; and all thg natural fruits ; as also 
whatever is appurtenant to, or parcel of the 
thing devised, which, if it were out of lease, 
should belong to the heir, and not to the 
executor (2). 

(u) As chattels real pass as immoveables, so chattels^ 
personal pass as moveables. See Godolphin's Orph. 
Leg, part3.ch, 20. s. 2. KnoUford v. Gardhwr, 2 Atk. 
451. JSj parte Caswall, 1 Atk. 560. 


SECTION IX. 

Ready money is justly reputed among 
the moveable goods of the deceased (a^) ; 
for no goods are more moveable, and it is 

(r) And will, therefore, in general, pass under the 
description of moveables. But see Godolphin’s Orph. 
Leg, part 3. ch. 21. s. 9 ; where several other cases are 
stated, which, it is contended, are not within the gene- 
ral rule. 

z 


(2) Swin- 
burne, part 
8. 10. p. 400. 


VOL. H. 
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therefore termed current. But although 
this is regularly true, yet it falls in parti- 
cular cases. As, 1st, of the money that 
arises from lands devised to be sold, vide 
21 H. VIII. c. 5. 2dly, Of money laid 
up for payment of lands purchased ; for it 
is not likely that he intended to pass that 
money in prejudice to the heir, according 
to that rule of law, that nothing doth pass 
by general words, whgre it is likely the 
giver would not grant them by special. 
Also in favour of the heir, many things, 
which of their own nature are moveable, 
by construction or fiction of law are never- 
theless accounted immoveable, as hawks 

fmrnc/pnrt T, hounds, and deer in the park ( 1), &c. 

». 10. p. 479, 43o. Godolphin’s Orph. Leg. part 3. c. 21. s. 12. 


SECTION X. 

Duets are neither moveable nor immove- 
able goods, nor will they pass as such (y), 

(y) This point seems to be still vexata qnestio among 
the civilians. Swinburne has brought together the 
reasoning for and against it, and seems to prefer the 
opinion of those who deny that, by the civil law, debts 
will pass by the description of goods moveable or im- 
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But if the testator did bequeath all his 
goods moveable and immoveable whatso- 
ever, these universal signs stretch the word 
to which they are joined, to the compre- 
hension of whatsoever is signified by them, 
not only properly, but also improperly, or 
else they would be idle and superfluous ; 
which superfluity is to be avoided, espe- 
cially in a testament, wherein commonly 
less is written than spoken, and less spoken 
than was meant, partly through want of 
skill, and partly through want of time. 
And although no man is presumed to think 
that which he doth not speak, yet, by the 
common use of speech within this realm', 
debts are understood to be comprehended 
under that general legacy of all goods move- 
able and immoveable. 

moveable. See part 7. § 10. p. 481, 482,483. See 
also Wentworth's^ Office of Executor, 250 ; Sparke v. 
Denne, Sir W. Jones, 225. Lee y. Hale, i Ch. Ca. 16. 
1 P. Wms. 267. 


SECTION XI. 

Household stuff is iristrumentum patris- 
familias domesticum et quotidianum (1). 
But this wants some further explanation. 

z 2 


(1) Dig. hb. 
33 tit. 10. tie 
supellectiit! le- 
galas. 
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In the first place, then, there is no doubt 
but these particulars are to be reckoned as 
part and parcel of household stufiT, viz. 
tables, stools, chairs, carpets, hangings, 
beds, bedding, basons, with ewers, candle- 
sticks, all sorts of vessels serving for meat 
and drink, being of earth, wood, glass, 
brass, or pewter, pots, pans, spits, and such 
like. 2dly, Without all difficulty, apparel, 
books, weapons, tools for artificers, cattle, 
victuals, corn in the barn or granary, wains, 
carts, plough-gear, vessels affixed to the free- 
palt 7' f ’to"'’’ household stuff (2). And 

c ancient times, nothing which was made 

orph.Ug;. of silver or gold was accounted household 
|.art . . c. so. ijgcause of the severity and frugality 

of old times, when vessels of gold and silver 
were very rare. But upon the change of 
manners, ex ebore, testitudine atque ar- 
gento, jam ex auro etiam atque gemmis 
supellectili utimur. And thus also these 
vessels of silver, gold, and precious stones as 
bason and ewer, bowls, cups, candlesticks, 
&c. pass' as part of household stuff or fur- 
niture. Yet not indistinctly or absolutely, 
but with this limitation, so that it be agree- 
able to the testator’s meaning, otherwise 
not ; that is, if the testator, in his life-time, 
did use to reckon them amongst his house- 
hold stuff ; but if the testator did esteem 
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them as ornaments, rather than utensils, 
and did use them for pomp or delicacy, 
rather than for daily or ordinary service of 
his house, in this case they do not pass 
under the bequest of household stuff (o). 

Or if the testator did use to number things 
of another kind amongst his household stuff, 
which, without doubt, are not so to be 
esteemed as his ’apparel, and such like ; 
then, although he did intend that his appa- 
rel or those things should pass under the 
name of household stuff, yet the legatory 
cannot recover them (5). So furniture {h) 

p. -!«:>, 1B0. 

(a) Whether, by the mile of the civil law, plate would 
pass as household stuff, is a question upon which civi- 
lians differ; but in courts of equity, though it was 
formerly held that plate would not pass by a bequest 
of all testator^s household goods, (Jcsson v. Essmgtoff, 

* Pre. Ch. 207,) yet it seems now to be settled, that it 
will, if it appear that the testator was in the liabit of 
using plate, or was of a rank in life which rendered 
plate an article suitable to his domestic establishment. 

Lilcot V. Compton, 2 Vern. 638; Masters v. Masters, 

1 P. Wms. 425; Nichols v. Osborn, 2 P. Wms. 419; 

Snehon v. Corbet, 3 Atk, 369 ; Kelly v. Fawlett, Arabl. 

Rep. 605. It is scarcely necessary to observe, that the 
rule does not extend to articles of furniture or plate 
bought or made by the testator in the way of trade. 

See Ambl. Rep. 611. Le Farrant v. Spencer, 1 Ves. 97. 

(Ji) That a library will not pass under the description 
of furniture, see Bridgeman v. Dove, 3 Atk. 202. Kelly 

z3 
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E. of Burling^ 
toUf Pre. Ch. 
1^51. ^ Vem. 
612. 


(l)Swinburne, 
part 7.^5. 
p. 460. 
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in a large house takes in plate ; but not 
where he distinguishes the chapel plate from 
the furniture (4). 

V. Powlet, Ambl. 605. That books or wine will not, see 
Porter V, Tunney, 3 Ves. 311. As to what will pass 
under the description of effects, see 15 Ves. 507. 


SECTION XII. 

And although there be no defect in the 
testator’s meaning, yet because the same is 
no way expressed by words, which, by their 
own nature, or by common use of speech, 
might testify this meaning of the testator, 
therefore is the legacy void, as if it had 
not been written or spoken ; unless it were 
the express will of the testator that the 
legacy should stand good notwithstanding 
his misnaming thereof (1). Non enim ex 
opinione singulorum, sed ex communi usu 
verba exaudiri debent. But it is to be 
observed, that error in the name, quantity. 
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or quality of the thing bequeathed (c) doth 
not hurt the legacy, when the body or sub- 
stance is certain ; and so of error in the 
name(d) or quality of the person (e). But 
error in the body or substance of the thing 
bequeathed doth destroy the legacy, as well 
as in the person of the executor or lega- 
tory (2), And so error in the form of the ( 2 )GfKi<.ipi,. 
disposition maketh it to be of no force ; as swinb.'part’r! 

§ 5 . p. 460. 


(c) By this must be understood error in the proper 
name, and not in the name appellative ; as if the testa- 
tor, intending to devise Blapk-acre, devise Green-acre, 
having no such land, the error is not in the substance, 
but only in the proper name of the thing intending to 
be devised, and therefore the legacy shall take cffecf ; 
But if the testator intending to bequeath a horse, be- 
queath a house, not having a house, the error in tlic 
substance of tlie thing will disappoint the legacy. There 
are circumstances, however, which will prevent error 
in the name appellative avoiding a legacy. Sec Swinb. 
part 7. § 5. p. 460. 

(d) In what cases error in the name of the legatee 
or executor will affect the appointment or legacy ; see 
Swinb. part. 7. § 5. Delmare v. liabello, 3 Bro. Ch. 
Rep. 446, and cases there cited. Smith v. Coney, 6 Ves. 
42. Thomas Thomas, 6 Term R. 671. B. 1. c. 2, 
§7. notefu). 

(e) Unless the quality of the executor or legatee be 
the cause assigned of the testator’s appointing him ex- 
ecutor or legatee. Swinb. part 7. § 5. 

z 4 
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(3)Swinbunie» . if a Condition is omitted by mistake (f) the 

I>artr.§5. I . ^ 

p. 408 . legacy is void (3) . 

(/) But if the testator appoint an executor, or be- 
queath any legacy, according to certain conditions 
afterwards to be written, the disposition is good, as if 
it were made without condition, unless it appear that 
the testator piean that the disposition should not take 
place without some condition. Swinburne, part 7 « § 5* 
p. 462. 


SECTION XIIL 

And a will speaks not until the death of 
the party, for till then he is master of his 
own will ; but the construction is to be 
made, as matters stood at the time of making 
the will (g). As where A. devised the sur- 

(g) There certainly are bequests which, in order to 
effectuate the intent, may be construed with reference 
to the time of the testator's making his will ; as where 
the testator Ogives a specific thing as being then in his 
possession, and which, in its nature, is not fluctuating, 
and he gives it by a particular qualified, and not a col- 
lective, appellation ; as the leases which he now has, 
Slatter v. Noto 7 t, 16 Ves. 197. Abney v. Miller, 2 Atk. 
593 ; or all the horses now in his stable, or the arrears of an 
annuity now due ; in which cases subsequent leases, or 
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plus of his estate to his brothers, B. C. and 
D. and the children of his brother E. and 
of his sister F. equally to be divided ; and 
if any of my brothers die before the estate is 
got in and divided, his or their share to go 
to his or their children. B. died before the 
estate was got in and divided, and before 


after purchased horsCs, or arrears afterwards accrued 
due, will not pass; 1 P. Wms. 597; Attorney General 
V. Bury, 1 Eq. Ca. Ab. 201. See also Baugh v. Read, 
1 Ves. jun. 260. But these cases are to be referred to 
the particular expression of the bequest; for though a 
bequest of a specific thing tfien in the testator's posses- 
sion, by a particular, and not a collective description, will 
not pass things ejusdem generis acquired by the testa- 
tor after the making of his will ; yet if the bequest be 
of a thing in its nature fluctuating, as a flock of sheep, 
or by a collective term, as library, sheep afterwards pro- 
duced, and books, afterwards purchased, will pass; All 
Souls College v. Codrington, 1 P, Wms. 597 ; Deati of 
Christ Church v, Barrotv, Ambl. 641. 


It may also be necessary, in some cases, to refer to 
the time of the testator's making his will, in order to 
ascertain the objects of his bounty ; as in a devise to 
all his children or grandchildren, without alay reference 
to his death, or time future, such devise is held, primS. 
facie, to refer only to such children and grandchildren 
as were living at the time of the testator's making his 
will ; Northey v. Strange, 1 P. Wms. 342. Pre. Ch. 470; 
but see Roberts v. Higman, 12th July 1779. 1 Bro. Ch. 

532, note. Skerer y. Bishop, 4 Bro. Ch. Rep. 55. 
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the testator, yet still he died before the 
estate was got in and divided. But then it 
is objected, that his share is to go to his 
children, when he had no share ever vested 
in him ; but that is to be understood the 
share intended him. So a devise of 300/. 
to three at twenty-one, and, if any die, to 
go to the survivors ; one died in the life of 

(1) Perkins V, the testator; this devise over is good (1). 

MkklethwaitCy 

1 P. Wills. 274. Lcdsomev. llklman^ 2 Vern.611. Miller v. Warren, 

2 Vern. 207. Willing v. liaine, 3 P. Wins. 1 13. Scoolding v. Green, Pre, 

Cli. 37. liomsh^v, UotTishy, Mosel/s Ilep. 319. 


SECTION XIV. 

And if the gift be general, it shall be ex- 
pounded generally (A), for the court will not 

(h) Where the court, in the construction of a will, 
restricts the generality of the bequest, it is because the 
bequest would otherwise fail, from the uncertainty and 
generality of its expression ; as where the bequest is 
to the relations, or the poor relations, (see A. G. v. 
Price, 17 Ves. 573,) of the testator, or to the relations 
of il. the extent and comprehension of the description, 
(though it does not include those by marriage, Maitland 
V. Adair, 3 Ves. 231), would wholly defeat the bequest; 
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restrain the testator’s bounty. As where one 
gave legacies of 15/. a-piece to each of his 

for it were endless to inquire for the most distant rela- 
tions ; it is therefore restricted to such as in the case 
of an intestacy would be entitled under the statute of 
distributions ; Roath v. Hammond, Pre. Ch. 401 ; Carr 
V. Bedford, 2 Ch. Rep. 77. Anon. 1 P. Wms. 326; 
Thomas v. Hole, Forrest. 251 ; Harding v. Glynn, 1 
Atk. 469 ; Edge v. Salisbury, Ambl. 70 ; Whithorn v. 
Harris, 2 Ves. 527 ; Isaac v. Defriez, Ambl. 595 ; (as 
to the inaccuracy of this report, see 17 Ves. 373.) 
Widmore v. Woodrojfe, Ambl. 636 ; Green v. Howard, 1 
Bro. Ch. Rep. 31 ; Hands v. Hands, cited 3 Bro. Ch. 
Rep. 69 ; Rayner v. Mowbray, 3 Bro. Ch. Rep. 234 ; but 
see Supple v. Lawson, Ambl. 729. Bennett v. Hony- 
wood, Ambl. 708. Brunsden \». Woolredge, Ambl. 507. 
Greenwood v. Greenwood, 1 Bro. C. R. 30, note. But a 
bequest to the testator’s descendants, or to the descen- 
dants of A. does not create the necessity of referring 
to the statute of distributions, for such descendants are 
capable of being ascertained ; Crossly v. Clare, Ambl. 
397 ; Butler v. Stratton, 3 Bro. Ch. Rep. 367. So if 
the legacy be to the issue of A. the word issue being 
sufficient to include all the descendants, Davenport v. 
Hanbury, 3 Ves. 257. And in those cases in which the 
court does resort to the statute of distributions for the 
purpose of limiting the objects of the beqpests to rela- 
tions, it does not consider itself bound, in the distribu- 
tion of the fund, to adopt the proportions prescribed by 
the statute ; but will distribute it per capita, and in 
such shares as any particular expression of the bequest 
may call for; Carr v. Bedford, 2 Ch. Rep. 77 ; Griffith 
V. Jones, 2 Ch. Rep. 179 ; Thomas v. Hole, Forrest. 251 5 
Green v. Howard, 1 Bro. Ch. Rep.31. Wqlkerv. Shore, 



34 ^ 

(1) Jones V. 
Beale f 2 Veni. 
381. 


A TREATISE OF EQUITY. [Book IV. 

relations of his father and mother’s side (1). 
The court would not restrain the devise to 

15 Ves. 122. With respect to a bequest to the chil- 
dren of il. generally, it seems settled that it shall not 
extend to children not in being at the time of the 
testator’s death ; Devismex. MeUor, \ Bro. 537; MiV/- 
dkton V. Messenger, 5 Ves. 136. Roberts v. Higman, 1 
Bro. C. R. 532, note. Singleton v. Gilbert, 1 Cox’s R. 
68. But a child in ventre sa meue, shall take ; Clarke 
V. Blake, 2 Ves. jun. 673 ; nor if the fund be distribut- 
able when the eldest child shall “attain a certain age# 
shall it extend to children born after such period ; 
Jleathe v. Heathe, 2 Atk. 121 ; Ellison v. Airey, 1 Ves. 
Ill ; Horsley X. Chaloner, 2 Ves. 83; Singleton v. Sin- 
gleton, 1 Bro, Ch. Rep. 542, note ; Hughes v. Hughes, 
3 Bro. Ch. Rep. 352 ; Vmer v. Francis, 2 Bro. Ch. Rep. 
658. Hillx, Chapman,! Ves. jun. 407; llostex. Pratt, 
3 Ves. 730 ; unless there be a prior bequest of the fund 
or thing for the life of another, in which case all the 
children born in the life-time of tenant for life will take ; 
Ellison V. Airy, 1 Ves. 111 ; Godwyn v. Godwyn, 1 Ves. 
226; Bartlett v. Hollister, Ambl. Rep. 334 ; Ayton v. 
Ayton, 1 Bro. Ch. Rep. 542, note ; or unless the time 
of payment is postponed until a future period; Con- 
greve V, Congreve, 1 Bro. Ch, Rep. 531 ; Andrews v. 
Partington, 3 Bro. Ch. Rep. 402 ; Gilmore v. Severn, 
1 Bro. C. R.582 ; Prescott v. Long, 2 Ves. 690; 5 Ves. 
335 5 6 Veff. 3*45 ; 10 Ves. 152. Godfrey v. Davis, 6 Ves. 
43. Marshall v. Bousjield, 2 Mad. 166; or unless A, 
whose children are to take, has no child living at the 
time of testator’s death ; Haughton v. Harrism, 2 Atk. 
329; or A. having one child only, the bequest be to 
his children, with a clause of survivorship ; Maddison v. 
Andrews, 1 Ves. 57 ; or having two, with a limitation to 
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the relations, within the sUitute of distribu- 
tions. So where a will was made in these 
words. Item, I give to such of my servants 
as shall be living with me at the time of my 
death one year’s wages. Although stewards 

the survivors or survivor, Gilmore v. Severn, 1 Bro. 
582. For the general rule is, that ^Uhe Cburt will go 
as far as it can to comprehend every one, until one at- 
tain the period at whjch that one can take a share 
Whitbread v. Lord St, John, 10 Ves. 156. Hutcheson v. 
Jones, 2 Madd. Rep. 149. That a child in ventre sa mere 
shall be included in a bequest to children living at the 
testator's death, see Clarke v. Blake, 2 Ves. jun. 673 ; 
but see contra, Pierson v. Garnett, 2 Bro. Ch. Rep. 38 ; 
Cooper V. Forbes, 2 Bro.Ch. Rep. 63: Bennett y, Holly- 
wood, Ambl. 708 ; Freemantle Freemantle, 1 Cox's R. 
248 ; see also Heathe v, Heathe, 2 Atk. 122, Sanders' ed. 
where the cases are collected and classed. That it 
does not generally include illegitimate children, see Bell 
V. Phyn, 7 Ves. 459; Wilkinson v. Adam, 1 Ves. & B. 
423. That a bequest to my children," by an unmar- 
ried man, will take effect in favour of illegitimate 
children living, and that parol evidence, is in such 
case admissible, see Beachcrqft v. Beachcroft, 1 Madd* 
R. 431. As to after-born illegitimate children, see 
Gordon v. Gordon, i Meriv. 141 ; Farley, Wilsmi, 17. 
Ves. 523. That grandchildren are not included in a 
bequest to children, unless from necessity, s*ee Raddle 
y, Buckley, 10 Ves. 195, 4 Ves. 698 ; Hussey v. Berkeley, 
2 Eden's Rep. 196; Davenport v. Hanbury, 3 Ves. 257. 
383. 421. As to bequest to grandchildren, see 3 Ch, 
Rep. 48 ; Ambl. 555. 681. As to bequest to younger 
children, see 2 Ves. 210; 10 Ves. 177. When grand- 
children shall take under the description of children, 
see 4 Ves. 437. 692 ; 10 Ves. 795. 
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of courts, and such who are obliged to 
spend their whole time with their master, 
but may also serve any other master, are 
not servants within the intention of the will, 
yet the court will not narrow it to such 
servants only as lived in the testator’s 
(9) Tmonsend house, or had diet from hiiU (2). 

V. Windham^ 

2 Vern. 546. But sec Chilcot v. Bromley , 12 Ves. 114. 
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CHAP. II. 

How D:gacies may be destroyed or lost. 


SECTION I. 

Let us now see how a legacy, which was 
at first good, may afterwards be destroyed 
or lost ; and this is, 1 st, by ademption, or 
translation ; 2dly, where it is lapsed ; 3dly, 
the testator’s estate falling short, Ademp- 
tion is the taking away of a legacy before 
bequeathed ( 1 ) ; translation is a bestowing (i^Swinbump, 
the legacy before bequeathed upon some codlipl!”' 
other person ( 2 ) : so that ademption may be P 33 ,^' 
without translation, but translation of a 
legacy cannot be without ademption. This 
ademption of legacies is two-fold, expressed 
and implied. The expressed is, when the 
testator doth by words take away the legacy 
before given. An implied ademption is when 
the testator doth, by deed without words 
take away the legacy (a). But ademption of 

(«) Where a father, or one standing in loco parentis, 
makes a provision for a child by his will, and afterwards 



A TREATISE OF EQUITY. [Book IV. 

legacies is no more to be presumed, than 
the revocation of the testament, unless it be 


gives to such child, being a daughter, a portion in mar- 
riage, or being a son, a sum of money to establish him 
in life, (such portion or sum being of equal or greater 
amount than the legacy,) it is an iny)lied ademption of 
the legacy ; for the law will not intend that the father 
designed two portions to one child ; Hartop v. Whitmore^ 

1 P. Wms. 680 ; Blou v. Blois, e Ch, Rep. 85 ; Jenkim 
V. Powell, 2 Vern. 115; Jesson v. Jesson, 2 Vern. 257 ; 
Famham v. Phillips, 2 Atk. 216; Watson v. Earl of 
Lincoln, Amb.325 : Ellison v. Cookson, 2 Bro. Ch. Rep. 
307 ; as to a natural child, see ex parte Payne, 18 Ves. 
140; but this implication will not arise, if the provision 
by the will be by bequest of the residue ; Fam- 
ham v. Phillips, 2 Atk. 216; Smith v. Strong, 4 Bro. 
Rdp. 493; Freemantle v.-Bankes, 5 Ves. 79, or if the 
provision in the father's life-time be subject to a 
contingency; Spinks v. Robins, 2 Atk, 491 ; Devese v. 
Pontet, 1 Cox's R. 188, or be not ejusdem generis 
with the legacy; Grave v. Earl of Salisbury, 1 Bro. 
Ch. Rep. 425 ; Holmes v. Holmes, i Cox's R. 39 ; or 
if the testator be a stranger ; Shudall v. Jekytl, 2 Atk. 
516 ; Powell V. Cleaver, 2 Bro. Ch. Rep. 499 ; Brown v. 
Peck, 1 Eden's Rep. 140 ; and such implication is always 
liable to be rebutted by evidence ; Shudall v. Jekyll, 

2 Atk. 516 ; Debeze v. Mann, 2 Bro. Ch. Rep. 165, 519 ; 
Trimmer v. Bayne, 7 Ves. 508. But the testator, by a 
codicil, subsequent to giving the portion or advance- 
ment, ratifying and confirming his will, though a new 
publication, has been held not sufficient to rebut the 
presumption of his intention to adeem the legacy ; such 
words being only words of form ; Irod v. Hurst, 2 Freem. 
224. With respect to what legacies shall be considered 



353 


Pt. I. Ch. II. § I.i OF LEGACIES. 

proved (3), notwithstanding the length of 
time, or alteration of circumstances ; for a 
revocation by implication must be a ne- 
cessary implication, and wholly inconsis- 
tent (b). And where it is said, that as the 

• 

accumulative, and what merely in substitution, the 
rule which prevails in the civil law has been distinctly 
recognized as the rule which ought to obtain in our 
courts of equity, namely, that where two pecuniary 
legacies are given by* the same will, primfi facie, they 
are not accumulative ; but where the two legacies are 
in different writings, there the presumption shall be that 
they were intended as accumulative; see Hooley y. 
Hatton, 1 Bro. Ch, Rep, 390, in a note ; Ridges v. Mor- 
rison, 1 Bro. C.R. 389; Foy v.^Foy, 1 Cox’s Rep. 

392 ; but the presumption in either case may be repelled 
by internal evidence; Allen v. Calloxo, 3 Ves. 289; 
Far clay v. Wainwright, 3 Ves. 4G2 ; Holford v. Wood, 
4 Ves. 76; see Osborne v. D, of Leeds, 5 Ves. 369; 
Benyon v. Benyon, 17 Ves. 34 ; Currie v. Pye, 17 Ves. 
482; Jackson v. Jackson, 2 Cox’s Rep. 35. As to 
ademption of specific legacies, see the following 
section. 

(ft) The law will presume a testator to have intended 
to revoke his will, not only from a subsequent alienation 
or disposition of his property, inconsistent A^ith his will, 
but also from a material alteration in the circumstances 
of his situation ; and, therefore, a subsequent marriage 
and issue will, by implication, revoke a will made 
during celibacy. See (Euvres de Cochin, 2 T. p. 718. 
This implication is evidently founded on the presumption 
that a testator, having contracted a new relation, means 
VOL. II. 


A A 
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latter testament doth destroy the former, 
so the latter part of the testament doth* 

to discharge the duties which attach to it : and, as new 
objects of care arise, whicli he did not contemplate 
when he made his will, such will shall not be regarded 
a^s intended to prevail, but by operation of law is re- 
voked. See Lui^g v. Lugg^ i Lord Raymond, 441 ; 
Parsons v. Lance, Ambl. 557 : Wellington v. WeU 
lington, 4 Burr. 2165; Jacicsqn v. Hurlock, Ambl. 
490, and cases there cited ; Christopher v. Christopher, 

4 Burr. 2182, in a note; Spragg v. Stone, Ambl. 721 ; 
Bradi/ v. Ciilrit, Dougl. Rep. 31 ; Shepherd v. 
herd, 5 Term Rep. 51, in a note; and Doe, on demise 
of Lancashire, v. Lancashive, 5 Term Rep. 49 ; in which 
it was held, that marriage and the birth of a post- 
humous child, would rajse the presumption of an inten- 
tion to revoke. 

But if the disposition made by his will was not of his 
whole estate, the presumption of change of intention 
will not arise ; and even in those cases in which the 
presumption does arise, evidence is admissible to re- 
but it. See Brady v. Cubit. It being thus settled, 
that a subsequent marriage, and having issue, will 
amount to an implied revocation of a will disposing of 
the whole of the testator’s estate, it may be material to 
consider, whether either of those circumstances singly, 
as a subsequent marriage, or the subsequent birth of 
a child, will raise such presumption. — 1st, With respect 
to marriage alone. In considering this point, it will 
be proper to distinguish wills of real estate from wills 
of personal estate : for, as to wills of real estate, it is 
not necessary that marriage alone should be a revo- 
cation of a will ; because the law has, in most cases. 



Pt. 1. Ch. ir. 1 1 .] OF LEGACIES, 

overthrow the former part : that is true, 
, when it is evident that the testator did mean 


provided for the wife out of her husband’s lauds ; and 
though it were a revocation, it would not let in the 
claim of the wife, as the land would in such case de- 
scend to the heir. ,As to wills of personal estate. Lord 
Northington, in Jackson v. Hurlock, Ambl. 494, i.s 
reported to have said, There is no determination 
that marriage singly would revoke a will of personalty. 
It would be dangerous to insist that marriage simjdy 
revokes a will; upon •the other hand, it would be as 
dangerous to say, that no alteration of circumstances 
shall operate as an indication of intention to revoke. IT 
snich a case were to come before me, upon a legal inte- 
rest, I should put into a proper way to be determined. 
There seems little reason to presume such intention, 
from the simple act of marriage, for the law has pro- 
vided for the wife. There is no determination that 
marriage simply is a revocation of a will of land.” 

Dr. Hay, in giving judgment on the above case 
of Shepherd v. Shepherd, st'.ites, “ that marriage and 
children at once revoke a will, but marriage alone 
will not ; becaiU’C the law allows other provisions for 
a wife, and she may provide for herself previous to 
her mtirriage ; if she do not, it is her own fault, and 
the law will not presume any thing in her favour to 
revoke her husband’s will. This is settled in abundance 
of cases, and is an incontrovertible position.” In an- 
other passage of that very daborate judgment, the learn- 
ed Judge, in observing upon the case of Jackson v. 
Hurlock, states, that case goes no further than to re- 
cognize the rule, that marriage without isi?ue cannot 
revoke a will ; which rule was before established by many 

A A 2 
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it should be so. But if it be doubtful, we 
ought to labour diligently to save the testa- ^ 

cases.” A solemn adjudication upon a point imme- 
diately before a court of competent jurisdiction must, 
in all cases, materially weaken the force of any general 
reasoning militating against such adjudication ; but it is 
observable, that this point, whether marriage alone will 
amount to an implied revocation of a will of personal 
estate, was not the point before, the court; and that, 
though the learned Judge treats it as a point determined 
in many cases, he does not state a single one ; and he 
evidently, if reliance may be had on the report of Jack- 
scmy. Ilurlock, by Mr. Ambler, strains Lord Northington's. 
observation in his judgment on that case beyond its fair 
tendency ; for his Lordship does not recognize the 
doctrine, that marriage alone is not an implied revoca- 
tion of a will of personal estate, but merely observes, 
that there is no determination that it is ; and when 
referring to a will of real estate, he remarks, that there 
seems little reason to presume such intention from the 
simple act of marriage, for the law has provided for the 
wife ; but he does not even in that case affirm, that it 
had been decided that it was not, but confines himself 
to stating, that “ there is no determination that mar- 
riage simply is a revocation of a will of land.” In the 
absence of precedent, and I confess I have found 
none, we must necessarily resort to general reasoning. 
That marrifige and issue will raise an implication of 
intent to revoke a will made during celibacy is ad- 
mitted; but upon what is such implication founded? 
Upon the credit wffiich is due to every man, that he 
intends to discharge those moral duties^ which attach 
to the rel^rtion of husband and father, or, to use the 
language of Dr. Hay, as new objects of care arise/" 
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ment from contradiction. If, therefore, the 
*same thing be devised to two, and one dies, 

to presume that he intends to extend towards them that 
protective kindness which is morally and naturally due 
to them. But why restrict the presumption which arises 
in favour of wife and children to the concurrence of 
both circumstances ? The claim of the wife to a pro- 
vision from the husband has, at least, a moral duty for 
its foundation. To allow a will made before the relation 
was contracted, and without requiring any circumstance 
indicative of an inclination that such will should stand, 
though by its effect the wife be left wholly destitute, seems 
to require a more conclusive reason than any I have met 
with in its support. Out qf the real estate of which 
the husband is seised, the law has secured to the wife a 
provision; but out of the personal estate of the husband, 
except by special Custom or intestacy, the law has maTIe 
no such provision. The first reason, tht^refore, relied 
on by Dr. Hay, that the law has made other provision 
for the wife,” does not generally apply to wills of per- 
sonal estate. The second reason which he assigns is, 
that she may provide for herself previous to the mar- 
riage.” It is certainly true that the wife might, previous 
to her marriage, stipulate for a provision out of personal 
estate; but it is equally true, that she might stipulate 
for a provision out of real estate. But the law has not, 
with respect to real estate, confined her interest to her 
discretion; its providence has interposed ^between her 
and those influences which might occasion her to over- 
look or disregard the considerations of prudence; it has 
given her an interest in the real estate of which her husband 
is seised ; and however the good effects of this legal pro- 
vision may, by means of trusts, &c. be disappointed 
the principle upon which it proceeds is too strongly 
A A 3 
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the other shall have the whole : or if both 
survive the testator, it shall be divided be- 

marked and beneficially felt in the right of the wife to 
dower, to justify the narrowing of its oj)eration. But it 
is said, if she do not provide for herself previous to her 
marriage, it is her own fault, and the law will not pre- 
sume any thing in her favour to revoke her husband’s 
will. What is her fault? That she has not, when acting 
upon the tenderest influences of the heart, pursued the 
dictates of prudence ; that she has confided her claims 
to a provision to the honour, integrity, and affection of 
the man to whom she has confided her happiness. But 
if it be true that the law will not presume any thing in 
favour of the wife in respect, of her omission, it is equally 
true that the law will presume nothing in favour of the 
husband ? What does his moral character require ? 
Th*at the law should presume that he meant to make 
that provision \vliich a husband is bound, “ and probalily 
would have made, had not a premature death prevented 
it.” To supply that provision requires no strcteh of 
rational conjecture; the honour, integrity, and affection 
of the husband may be presumed, and upon that pre- 
sumption the moral claims of the wife may be satisfied. 
No precedent that I have been able to find contradicts 
this conclusion ; but if there should be any, the reader 
will, I trust, examine its principle and reasoning before 
he entirely submits to its authority ; bearing in mind, that 
that for which 1 have ventured to contend is not an 
absolute but merely an implied revocation, which is 
consequently liable to be encountered by every circum- 
stance indicative of a different intention. See the cases 
collected in Jackson v. Hiirlock, 2 Eden’s Rep. 273^ 
note (</). 
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twixt them (c), or they shall take it jointly (4). 
But it is sufficient, in last wills, for the re- 

3 Buis. 105. Anon. .3 Leon. 11 . c. 27. Wallop v. Darhi/^ ^ 
Eliz. 0. 10 Med. 522. Fane v. FanCy 1 Vein. 30. li 'uioitl 

493. 

The uext point is, whether the birth of a child sub- 
sequent to the making of a will, the e/fect of whic h 
would leave the child wholly destitute, is of itself a 
circumstance sufficient to raise a presumption of the 
testator’s intention tft revoke such will. That it would 
be if connected with other circumstances, see Johnston 
V. Johnston, i Phillimore’s Rep. 447. See also Cod. 
lib. 8, De revocatione tlonationis. 

Dr. Hay, in the case of Shepherd v. Shepherd, felt 
how "" desirable it was to provide for the innocent, and 
to supply to [a child that pfovision which a fatlicr is 
bound to make, and probably would have made had not 
a premature death prevented it. But, however well- 
founded (continues the learned judge) this maxim may 
be, and worthy the attention of a legislator and poli- 
tician, yet it must yield to [the positive laws of society, 
particularly in a country of freedom like this ; other- 
wise, to benefit one, all might be injured.” He after- 
wards observes, that a revocation had never been im- 
plied on the mere ground of the birth of a child.” 

If reliance may be had on the accuracy of the re- 
porter, the case of Overbury v. Overbury, 2 Show. 242# 
is an authority in favour of such an implied revocation- 

Upon an appeal before sentence to the delegates, it 
was adjudged, that if a man make his will, and disposes 
of his personal estate amongst his relations, and after- 
wards hath children and dies, that this is a revocation 
A A 4 
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36 o a treatise OF EQUITY. [Book IV. 

yoking of a legacy, that the testator’s mean- 
ing do appear by an act otherwise insuffi- 

of his will, according to the notion of the civilians, this 
being inofficiosum testamentum/' And in the case of 
Wingfield v. Cornhe, 2 Ch. Ca. i6. Lord Nottingham 
stated the following case : A., having only a daughter, 
devised to trustees to convey the land to the daugh- 
ter in fee ; the testator recovered, and after had a 
son; the daughter shall not carry the land from the 
son.” But, though there were no authority in favour 
of a presumption allowed to deserve the attention of the 
legislator and politician, I should submit that its adop- 
tion by the judge would not be a stretch of those 
powers and sound discretion which are confided to him 
in the administration of justice. Dr. Hay stated several 
cases which appeared to him to negative the claim of 
the child. The first case, Wells v. Wilson, is, however, 
an authority in favour of the child ; but the learned 
jjudge refers the decision to the peculiar circumstances 
of the case. The second case, Waltham v. Gray, termi- 
nated in a compromise. The third case. Ward v. Phil- 
lips, respected the claim of a posthumous child, and the 
decree which set aside the will was reversed by the 
delegates, " This (says the learned judge) is a solemn 
adjudication, and, if founded on principle, must be 
decisive in the present case.” It is observable, that 
the case of Shepherd v. Shepherd was also upon the 
claim of a po.sthumous child ; but it may be inferred, 
from the statement of that case, that the mother was in 
the third month of her pregnancy at the time of her 
husband's death, which affords a reasonable ground for 
presuming the husband’s knowledge of her situation, 
and consequently for presuming his intention to pro- 
vide for such child. But, in the case of Ward v. Phil- 
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cient ; as if the gift or alienation, not being 
of necessity (d), but voluntary, be void in 

lips, the statement affords no such inference ; and it is 
possible that the father was, at the time of his death, 
wholly ignorant of the pregnancy of his wife, a fact 
which would prevent any presumption of particular 
intent in favour of the child. But not to insist on any 
nice distinction or even material difference between the 
cases of Ward v. Phillip^ and Shepherd v. Shepherd, and 
allowing the first to be a solemn adjudication against 
the claim of the child*, 1 will now proceed to try it by 
the test proposed by the learned judge, namely, whether 
it be founded on principle, and will, for such purpose, 
waive the authority of the contrary decision in the case 
of Overhury v. Overbury, and the other case referred to 
in 2 Ch. Ca. i6. — The principle which raises the pre- 
sumption, that every man means to discharge the na- 
tural and moral obligations which attach to him, is 
a principle founded on the purest candour, and its ap- 
plicability to certain cases is allowed : unless, therefore, 
there be in the law of England some positive rule which 
* so restricts and narrows the operation of this principle, 
it will be difficult to maintain, that the claims of general 
conveniency, or that the interests of justice require its 
circumscription within the limits prescribed to it by the 
learned judge. It is admitted, that in the Roman law, 
the birth of children operated as a revocation of a pre- 
cedent will, and that the Roman law in general guides 
the decrees of the ecclesiastical courts. But (says the 
learned judge) it guides our decrees no further than 
where it stands uncontradicted by the English law.” — 
Tha law of England certainly does, in some instances, 
control the civil law in matters of ecclesiastical cogni- 
zance ; and, in such instances, it is the duty of the 
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law (5) ; yet the second will must be a good 
will, in all circumstances, to revoke a for- 

clip, 1 Bro. ’ ’ 

Pari. Ca. 450. 

Heard VtHeardf 

3 Atk. 72. ecclesiastical courts to reject the rule of the civil law. 

But how or where has the law of England laid down a 
rule different from the rule of the civil law upon this 
point? Had such rule been pregcribed by the legis- 
lature, it had been produced ; had it grown up with our 
common law, it had been traceable, at least, in some 
of our institutes ; but neither the statute-book nor the 
profound treatises of our most learned and elaborate 
writers furnish any such rule. It must, therefore, if it 
do exist, be some conclusion necessarily resulting from 
a substantial difference between the Rompji and Eng- 
lish law in some other particular, and upon this ground 
the learned judged has rested it. ‘‘ In this point, he 
observes, there is a material distinction between the 
Roman and English law ; in the former, the children 
are considered as having a property in the effects of 
the father ; in our law we know of no such thing, and 
therefore the effect of the birth of children must be 
very different.^' But though by the law of England 
children have not an indefeasible property in the effects 
of the father, they have a moral and natural claim upon 
him. The law of England has not, indeed, in all cases 
raised that claim into a legal right ; neither has it an- 
nulled it, but has confessedly acknowledged it and 
given it effect at least under some circumstances ; 
Marriage ahd issue are allowed to operate as an implied 
revocation. Has the wife property in the effects of her 
husband ? If she has, by a parity of reasoning, mar- 
riage alone would be an implied revocation ; but it is 
said, that simply it is not. The wife then has no pro- 
perty in the effects of the husband, neither have the 
children any property in the effects of their father; but 
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mer (6), if being intended to operate as a 
will, and not merely as an instrument of re- 
vocation (e). 

marriage and issue will operate as an implied revoca- 
tion ; but, as neither wife nor child has a property in 
the effects of the testator, the revocation cannot be 
implied in respect of a property in the effects of the 
testator. The distinction, therefore, between the Roman 
and English law in thi# particular cannot be the founda- 
tion of the difference contended for between the birth 
of a child and marriage, and the birth of a child only. 
The learned judge proceeds : In England the father 
may dispose of his effects as he pleases, and his will 
must stand, if it be plain, by a solemn execution, that 
he meant it should stand.” The testamentary right is 
admitted : but if the effect of Its exercise be as stated 
by the learned judge, that the will must stand, it might 
be material to inquire how its revocation is implied by 
marriage and the birth of a child. The learned judge 
admits, that “ a parent shall not be presumed to leave 
his child without provision, an infant who certainly 
could never have offended him But here (says the 
learned judge) he has actually done it and so he has 
actually done it in the case in which the law will imply 
a revocation. It is equally under his hand, but the law 
interposes and prevents an effect which it cannot pre- 
sume the testator to have intended, without refusing to 
him credit for those moral and natural feelings, with 
which nature has secured the claims of the child. But 
though the law presumes that to have been intended 
which the general dictates of nature would inspire, it 
stops there ; in favouring the claims of the child, it 
breaks not in u|>on the disposing right of the father : 
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the presumption which it raises yields to circumstanced 
indicative of a contrary intention, and efficiently ope- 
rates only in those cases where no such circumstances 
occur. See Gibbons v. Gaunt, 4 Ves. 840. 

(c) See 1 vol. b. 1. c. 6. s. 19. in which the difference 
of opinion upon this point is stated. 

{( 1 ) It must also be a subsisting will at the time of the 
testator’s death; Goodright v. Glazier, 4 Burr. 2512; 
unless the second will expressly revoke the first ; for, 
in such case, the first will being once clearly revoked, 
nothing but a new will can set *it up again. Burten- 
shaw V. Gilbert, Cow. 49. 

(e) Our author here refws to wills of real estate, in 
which a difference of solemnities is prescribed, as to a 
will which is to operate substantively, and a will which 
is merely to revoke a former. As to such points of 
difference, see 1 vol. b. 1. c. 3. s. 10. and Onions v. 
Jryer, 1 P. Wms. 343. 
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SECTION II. 

In a devise of debts, the true distinction 
seems to be between a legacy in numeratis, 
and a specific ’legacy. For in the first 
case, the legacy will remain, though it is 
devised out of debts paid in to the testa- 
tor : But a specific legacy may be lost by 
being altered (1). And there is no founda- ^x)PmkH's 
tion (2) for the difference taken in the 
books (3) between a voluntary and com- ^ p 

pulsory payment (/*), for the latter might be 

P. Wms. 

331. Attorney General Parkin f Ambl. Rep. 566. Ashburner v, Maeguire^ 
2 Bro. Ch. Rep. 108. (2) OVm v. Smithy 2 Vern. 681. JEarl Thomond 

V. Earl of Suffolk 1 P. Wins. 464. Ford v. Fleming y 2 P. Wms. 469. Ai- 
tomey General 1. Parkin Ambl. Rep. 566. Ashbumer v. Maeguirty 2 Bro. 
Ch. Rep 108. Badrick v, StevenSy 3 Bro. Ch. Rep. 431. (3) Crockatt v. 

Crockatty 2 P. Wins. 164. Lawson v. Stichy 1 Atk. 508. Partridge v. Par^ 
irklgCf Forrest 228. Sec also Swinburne, part 7. s. 20. Drinkwater v. Fai^ 
coner, 2 Ves. 624. 


( /) Though Uie distinction between a voluntary and 
compulsory payment be exploded where the bequest is 
specific ; Stanley v. Potter, 2. Cox^s R. 180 ; Humphreys 
V. Humphreys, 2 Cox’s R. 184 ; yet the distinction has 
been allowed in some cases where the legacy was in 
numeratis; see Coleman v. Coleman, 2 Ves. jun, 639 ; 
and in some of the cases in which the distinction is 
denied, it has been held, that a payment of the debt, 
when voluntary or compulsory, shall not adeem a legacy 
in numeratis; Earl of Thomond v. Earl of Sujfolk, 1 P. 
Wms. 464. Ashton y, Ashton, 3 P. Wms. 384. Brons- 
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with an intent to secure the legacy in all 
events. 

don V. Winter, Ambl. 57. Attornetf-General v. Parkin, 
Ambl. 566, and in others, that a payment though volun- 
tary, shall adeem the legacy, though in numeratis. 
Bradrickv. Stephens, 3 Brown’s Ch. Rep. 431. Lines 
V. Johnson, 4 Ves. 574. See Hambling v. Lister, Ambl. 
401 ; which refers to intention of testator to adeem or 
not. Fri/er v. Morris, 9 Ves. 360. Stanley v. Potter, 2 
Cox's R. 180. 


SECTION III. 

And regularly (g) if the legatory die be- 
fore the testator, or before the condition 
upon which it is given to be performed, or 
before the legacy be vested in interest, the 

(g) The rule is properly stated as a general rule ; for 
a bequest may be so specially framed as to prevent 
the death of the legatee operating a lapse of the legacy. 
See Sibly v. Cook, 3 Atk. 572. Sibthorpe v. Moxon, 
3 Atk. 580. Bridge v. Abbott, 3 Bro. Ch. Rep. 224. 
Evafis V. Charles, 1 Anstr. 128. Jennings y. Gallimore, 3 
Ves. 146. Parry y. Boodle, \ Cox’s R. 183. But the 
bequest being to the legatee, his executors, 8cc. will not 
prevent the lapse. Maybank v. Banks, 1 Bro. C. R. 84. 
Neither will the rule extend to a legacy to two or more ; 
for though, by the civil law, there is no survivorship 
amongst legatees ; Swinburne, part 1 . s. 7 ; yet it is 
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legacy is extinguished (1); Yet it is other- (o swinb, ^ 

wise, when the' legatee takes as nominee Stapleton v. 

® Chealesy Gilb. 

Rep. 76. 

settled, that a legacy to two or more is not cxtinguislied 
by the death of one, but will vjjt in the survivor, 

Northey V. Burbage, Gilb. Rep. 137. Buffar v. Brad- 
ford, 2 Atk. 220. •Nor will the rule exend to those 
cases where the legacy is given over after the death 
of the first legatee ; for, in such cases, the legatee in 
remainder shall have it immediately. 1 And. 33. )) 1 . 82. 

Miller v Warren, 2 Vern. 207, Perkins v. Mickclthwaile, 
i P. Wms. 274. Wilting v. Baine, 3 P. Wms. 113. 

Schoolding v. Gneen, Pre. Cli. 37. Hornsby v. Hornsby^ 

Mosely, 319, Darrell v. Molesworth, 2 Vern. 378. 

Roden v. Smith, Ambl. 588. *3 Ves. jun. 15, 16. Nor 
will a legacy lapse by death of legatee in testator's 
life-time, if he be to take as ,a trustee. See Oke v. 

Heath, 1 Ves. 140. But see Eaclesv. England, 2 Vern. 

468, where the point is doubted. As to vested legacies, 
see the following section. That the heir shall take the 
benefit of a lapsed devise, see Fortcsciie's Rep. 182, 

184. 2 Bla. Rep. 736. Morris v. Vnderdoivn, Willes 
Rep. 293. In what cases a lapsed legacy shall not de- 
volve to the residuary legatee, Davers v. Dewes, 3 P. 

Wms. 40. A, G. v. Jolmsone, Ambl. 577. Robinson v. 

Taylor, 2 Bro. Ch. Ca. 589. That upon the lapse of 
the residuary bequest, by the death of the residuary 
legatee in the life-time of the testator, the next of kin 
shall not have the benefit of the exception of the per- 
sonal estate, from payment of debts, &c. See Waring 
V. Ward, 5. Ves, 670. Pickering v. The Earl of Stam- 
ford, 4 Bro. C. R. 214. Leake v. Robinson, 2 Meriv. 

363. Noel V. L, Henley, Excli. 1819. That a bequest 
void at law shall fall into the residue, see Dawson v. Clark, 

15 Ves 416. Pratt v. Sladden, 14 Ves. 163, 199. 
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(2) Burnett v. 
Holgrave,! Eq. 
Ca. Ab. 296, 
297. 


(3) Barlow v. 
Grant, i Vern. 
255. Nevil v. 
NevilZ Vern. 

431. 
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only (A), and the legacy is but the execu- 
tion of a trust (2). So when the legacy is 
not conditional, but modal, as 20/. devised 
to a boy to bind him apprentice, and he 
dies before he is bound, his executor or 
administrator shall have it; because the 
same is actually devised to him, and the act 
of God shall not take it out of him (3). So 
if it were devised to be paid him within six 
months after he shall have served his ap- 
prenticeship, the serving the apprentice- 
ship, is not a condition annexed to the 
legacy, but only an appointment when it 
should be paid. And though a will is no 
d'eed, because a 'seal is not necessary to 
it (?), yet it may have the force and effect 
of a deed : and therefore if a person says 
in his will, “ I forgive such a debt, or my 


(k) The case referred to, Burnett v. Uolgrave, is con- 
siderably weakened, in point of authority, by the case 
of Oke V. Heath, i Ves. 135. 

(i) A will, as it cannot take effect in the life-time of 
the testator, cannot, though sealed and delivered, take 
effect as a deed. Elliott v. Davenport, 1 P. Wms. 83. 
But though a will and a deed cannot unite, yet an in- 
strument, though called a deed, and in the form of a 
deed, may be testamentary. Habergham v. Vincent, 
1 Ves. jun. 235; see Thorold v, Thorold, 1 Phillimore’s 
Rep. i. 
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executor shall not demand it/' this is a dis- 
charge of the debt (J), though the debtor 
dies in the life of the testator (4). But, if (4) Sibthorpe 
a debt is mentioned to be devised to the 3 AtL mo. 
debtor without words of release or discharge Km'/ nw.’ 
of the debt, if the debtor died before the 
testator, that will be a lapsed legacy, and 
the debt will subsist. A nd if the first clause 
in the will imports, a devise only, and the 
latter clause amoupts to a release and dis- 
charge of the debt, the latter clause shall 
be coupled with the former, as to be ancil- 
lary and dependant upon it, viz. if the legacy 
took effect, then the executor to release, 

&C. (5). * WB/ioWv. 

' ' iJavenptyrt, 

1 P. Wins. 83. Toplis v. Baker, 2 Cox'sHl. 120. 


( ;) That a parol declaration by the obligee may ope- 
rate in equity as a release of a bond, see Weckett v. 
*llaby, 3 Bro. P. C. i6. See Eden v. Smyth, 5 Ves. 341 . 


VOL. II. 


B B 
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SECTION IV. 


But a legacy is an immediate duty though 
payable in futuro, and is an interest 
vested (A), which shall go to the executor 


(k) As if the legacy be to the^'legatee, payable to him 
at a certain age, and the legatee die before he attain 
such age, yet this is a vested and transmissible interest 
in the legatee ; for it is debitum in preseniti, thougli sol- 
vendum in futuro ; Cloherry^^ case, 2 Vent. 342. 2 Ch. 
Ca. 155; Vo! Urn v. Mekalfe, 1 Vern. 462 ; Gordon v, 
Haynes, 3 P. Wms. 138 ; Ano?i. 2 Vern. 199^ but 
the representative of the legatee must vv^ait till the time 
at which the legacy is payable, unless the whole interest 
be given; Harrison v. Buckk, 1 Stra. 238, Crkkett 
V. Dolby, 3 Ves. jun. 15; but if the legacy be to the 
legatee generally, at or when he attain such age, it 
will lapse by the death of the legatee before such age. 
Cloherry'a case, 2 Vent. 342. Snell v. Dee, 2. Salk. 
415. Onslow V. South, 1 Eq. Ca. Ab. 295, 296. Spink 
V. Lewis, 3 Bro. 355 ; Sanshury v. Read, 1 2 Ves. 75. 
And this distinction, which is borrowed from the eccle- 
siastical court, though denied by the Lord Keeper in 
Yates V. Fettiplace, 2 Vern. 417 ; appears to have been 
frequently recognized. See Dawson v. Killett, 1 Bro. 
Ch. Rep. 119, but does not prevail in the construction 
of devises of real estate, nor is to be extended or fa- 
voured in the construction of personal legacies ; Ma~ 
(hell V. Winter, 3 Ves. jun. 544. If the legacy be 
made to carry interest, though the words to be paid, 
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or administrator of the legatee. So of a 
share of intestate’s estate, or a sum of 
money devised out of lands (/) ; for it is 
looked upon as a legacy, and depends, 
merely on the will, and is governed by the 
ecclesiastical law, which is so ; otherwise 
where it depends upon a deed ; for a trust 
is guided by the intent. And if a settle- 
ment is made and,lands charged with such 


or payable/’ are omitted, it is a vested and transmis- 
sible interest. Cave v. Cave, 2 Verii. 508. Clohvr- 
r/y’s case, 2 Vent. 342. Ch. Ca. 155. Stapleton v. 
Cheales, 2 Vent. 673. Hubert v. Parsons, 2 Ves. 2()3. 
Fomicreau v. Fonneyeau, 3 Atk. 645. So if the bequest 
be to A. for life, and after the Heath of A. to B., the 
bequest of B. is vested upon the dcatli of testator 
and will not lapse by the death of B. in the life-time 
of A. A710JL 2 Vent. 347. Pi/iburi/ v. Elkin, 1 P. Wms. 
566. Harrell v. Molesworth, 2 Vern. 378. Tunstall v. 
* Brachen, Ambl. 167. Dawson v. Killelt, 1 Bro. Ch. 
Rep. 119. Jealy. Titchener, 4th July 1771. Clarke v. 
Ross, 2 2d November 1773 ; stated in a note to Dawson 
V. Killett, Barnes v. Allen, 1 Bro. Ch. Rep. 181. 
Monkhouse v. Holme, 1 Bro. Ch. Rep 298. ; so where 
interest is given before the time of payment, it is evidence 
of intention that it should vest ; Walcott v. Hall, 2 Bro. 
C. R. 305; Collins V. Metcalfe, 1 Vern. 462 ; Hatch v. 
Mills, 1 Eden’s Rep. 345, where the cases are brought 
together in a note. 

(/) See Stapleton v. Cheales, Pre. Ch. 317, and b. 2. 
pt. 1 . c. 8. s. 7. note (/). 

B B 2 
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a sum of money, as a will should declare ; 
there the will would be but declarative and 
(i) /.o;d Pure- not Operative (1). And this is the true dif- 
2 veiitr. sec, fcrencc (21, (and not that which is laid 
^^'sneiiv. down in some books,) that where the time 
4 iX’ is annexed to the legacy itself, and not to 

\'hro C\x payment of it, if the legatee dies before 

Hep. 119. tJie |3aymcnt, it is a lapsed legacy : Other- 

wise, if the time be anpexed only to the 
payment of it (wi). So a contingency, as 
after the death of the first devisee without 
issue living at his death, vests immediately, 
though not assignable over (n) ; for this is a 
near and common possibility. And where 
words refer to that which must needs hap- 
(^)Harvnj^. pen, there shall be no contingency (3). 

Ca. Ab. 539. in a note. See Lend Douglas v. Chabmry 2 Ves. jun. 501. 


(///) This difference does not hold as to legacies or 
portions charged on real estate; King v. Withers, 
Forrest. 122; Pawlett v. Pawlett, 1 Vern. 204. 321 ; 
Yates V. Fettipface, 2 Vern. 417; unless tlie time of 
payment be postponed for the convenience of the 
estate. 

(/?) That such an interest is. though not grantable at 
law, transmissible and advisable, see b. 1. c. 4. § 2. 
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SECTION V. 


Lastly, If a man devises specillc leii^a- 
cies (o) and pecuniary legacies, and the 
estate falls short to answer the pecuniary 

(o) “ There are two^ kinds of gifts included under 
the description of specific legacies. First, when a 
particular chattel is s^)ecifically described and distin- 
guished 1‘rom all other things of the same kind : Se- 
condly, something of a particular species which the 
executor may satisfy by delivering something of the 
same kind, as a horse, a diamond ring, &c. The first 
kind may be more properly called an individual legacy; 
and if the thing so bequeathed is not found among the 
testator’s effects, it fails ; (see Selwood v. Mildmai/, 

3 Ves. jun. 310;) or if given first to A. and then to B. 
they must divide it; or if it is disposed of in the life of 
the testator, it is an ademption of such legacy.” See 
Lord Hardwicke, Parse v. Snaplin. 1 Atk. 416, 417. 
See also Dornat, 2 vol. B. 4. tit. 2. § 1 1, 21, 

As to what will be a sufficient description to render 
the legacy specific, it may be proper to observe, that 
our courts lean against considering legacies as specific, 
because of the consequences ; per Lord ‘Hardwicke, 
El/isy. Walker, Ambl. 310 ; see llinckki/ v, Simmonds, 

4 Ves. 161 ; Neshitt v. Murrai/, 5 Ves. 149 ; Chaworth v. 
Ileech, 4 Ves. 555; Fanes v. Johnson, 4 Ves. 568 ; Kirhi/ 
V. Potter, 4 Ves. 748. 750; liaymond v. Brodhelt, 5 Ves. 
199; FFnrtonv, Cooke, 5 Ves*. 461 ; but if the words are 
clearly indicative of an intention to separate the parti- 

B B 3 
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legacies, they shall abate in proportion (p) ; 
but nothing shall be abated from the spe- 
cular thing bequeathed from the general property of the 
testator, such intention shall prevail ; therefore, though 
it be difficult to make pecuniary legacies specific, yet 
such there are, as a certain sum of money in a certain 
bag, or chest; Lmvson v. Stitch, i Atk. 508; or the 
bequest of a sum of money in the hands of B. ; Hinton 
V. Fluke, 1 P. Wms. 540 ; or^of 2,000/. the balance 
due to testator from his partner on the last settlement 
between them, if the testator did not draw it out of 
trade before he died; Ellis v. Walker, Ambl. 310; 
so a bequest of a bond, or of a testator’s stock in a par- 
ticular fund ; Ashfmrner v. Macguire, 2 Bro. Ch. Rep. 
108; Ashton y. Ashton, Forest. 152; Avcli/n v. Ward, 
Ves. 425 : or a legacy to be paid out of the profits 
of a farm which the testator directed to be carried on ; 
Maqnet v. Maquet, 2 Bro. Ch. Rep. 125 ; if there be 
no such fund as that referred to by testator for the pay- 
ment of the legacy, the legacy shall not be construed as 
specific, Mann v. Copland, 2 Maddock’s Rep. 223 ; but 
see Gittim v. Steele, in 1 Swanston’s Rep. 24, as to 
failure of fund charged; and as the testator, having 
distinguished and separated a particular chattel or part 
of his property from the general bulk of it, will render 
the bequest of such particular chattel a specific legacy, 
so may the testator carve specific legacies out of such 
specific chattel ; as where the testator gives part of the 
debt due to him from A., it will be a specific legacy ; 
Heath v. Parry, 3 Atk. 103; so a bequest of part of 
testator’s stock in a particular fund ; Sleech v. Timing- 
don, 2 Ves. 563; Deane v. Test, 9 Ves. 146; Sihley v. 
Perry, 7 Ves. r.30 ; Webster v. Hale, 8 Ves. 410 ; and if 
the chattel so parcelled out into several specific legacies 
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cific legacies (2). And where one devises 
to his wife all his personal estate at fF., this 


prove deftcient, the specific legatees, though not liable 
to abate with the general legatees, must abate pro- 
porlionably among themselves; Sleech v. TlKningdon ; 
as must specific legatees on distinct chattels of defi- 
f ieacy of general assets ; Duke of Devon v. 4 tkins, 

2 P. Wins. 38a; Long v. Short, i P. Wms. 403; 
whether a legacy of m^ney to be paid out of a certain 
fund shall be adeemed by failure of the fimd ; see 
Savik V. lUacket, 1 P. Wms, 778 ; Smith v. Fitzgeral/L 

3 Ves. & B. 2. That evidence is admissible to show 
tile state of testator’s property at the time of making his 
will, see Selwood v. Mildmaff, 3 Ves. jun. 308. 

With respect to Lord Har(|wicke’s second kind o(‘ 
specific legacies, where the executor may satisfy the 
legacy by delivering something of the same kind, the 
will being merely descriptive of the species and not of 
the individual thing, as an horse, Scc. see Partridge 
V. Partridge, Forrest. 227, and Bramdon v. Winter, 
Ambl. 57. 

(p) And as all legatees are on a deficiency of assets 
to be paid in proportion, so if the executor pay one of 
the legatees, yet the rest shall make him refund in pro- 
portion ; nay if one of the legatees get a decree for 
his legacy and is paid, and afterwards the assets appear 
to have been originally deficient, yet the legatee who 
received shall refund ; but if the executor had at first 
enough to pay all the legacies, and afterwards by his 
wasting the assets, they become deficient, in such case 
the legatee who has received his legacy, shall not be 
compelled to refund, but shall retain the advantage of 
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( ! ) Sai/tr V, 
Sn/er, 2 V^ern. 
(iua. lirarm v. 
At ten, 1 Vern. 

Mti/rick, 

1 Salk.4U>. 
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is a specific legacy, and is as if he had 
enumerated all the particulars there (2 ) . So 
a specific legatee is not to abate in pro- 
portion with other legatees {q), where there 

his legal dilligence, which the other legatees neglected 
by not bringing their suit in time before the wasting by 
, the executor ; whereas, if the other legatees had com- 
menced their suit before such waste committed, they 
might have met with the like cuccess; et viligantibus 
non dormientibus jura subveniunt. Anon, i P. Wms. 
495. Edwards v. Freeman, 2 P*. Wms. 446 ; Walcot v. 
Hall, 2 Bro. Ch. Rep. 305. But though a legatee who 
has received his legacy may, if the assets were originally 
deficient, be called upon by other legatees to refund, yet 
he is not bound to refund at the suit of the executor, 
unless the payment byi.the executor was compulsory ; 
Newman v. Barton. 2 Vern. 205 ; Orr v. Kaines, 2 Ves. 
194 ; or the deficiency created by debts which did not 
appear till after payment of the legacy ; Nelthorp v. 
Hill, 1 Ch. Ca. 136; Gilbert v. Whitmarsh, V. C. July 
1818: but the executor will, in such case, be personally 
liable ; Vintner v. Fix, 1 Ch. Rep. 71 ; but if there be a 
deficiency to pay debts, a legatee who has received his 
legacy is, in all cases, liable to refund to creditors ; Noel 
V. Robinson, 1 Vern. 94, 162 ; Hodges v. Waddington, 
2 Vent. 360; Davis v. Davis, Dick. Rep. 32; Hard- 
wicke v. Mynd, Anstr. Rep. 113. That a creditor is not 
liable to refund a part of his debt received before bill 
filed, in order to come in pari passu with other credi- 
tors, see Lowthian v. Hassel, 4 Bro. 170. As to re- 
funding for creditors, see Anon. 1 Vern. 162. 

(f/) But specific legatees must abate proportionally 
amongst themselves if there be a deficiency of general 
assets ; D. of Devon v. Atkins, 2 P. Wms. 381 . 
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is a deficiency to pay debts (3) : yet in any 
case, he cannot have more than the testator m. ’ 
devised him, although the testator had not 
power over it. So when the testator doth 
bequeath any thing in satisfaction or re- 
compence of ,some injury by him done, 
this legacy is not to abate any m*ore than a 
specific legacy : but if a man devises spe- 
cific and pecuniary legacies, and afterwards 
says, that such pecuniary legacies should 
come out of all his personal estate, or words 
tantamount; or if there is no other personal 
estate than the specifib legacies ; they must 
be intended to be subject to the pecuniary 
legacies, otherwise he must mock the lega- 
tees.(4). So a legacy devised to be paid in (4*&(ycr v. 
the first place shall abate (r) if the legacies 
fall short (5). So a devisee of 100/. per an., 
to be set out by his executor, is not a spe- .si. ’ 
cific legacy, but quantitatis (6). 

Atk. 693. Xe- 
, V. Lewen, 

(r) See Leiven v. Lewen, 2 Ves. 417, in which case 2 Ves. 427. 
Lord Hardwicke states, that he should have doubted 
the determination of Brown v. Allen, hack the legacy 
been a provision for a wife. 
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PART JI. 


CHAP. I. 

Of the Probate of IVilla. 

SECTION I. 

But we cannot omit making some mention 
of executors and .administrators, at least 
with respect to their office and duty. Exe- 
cutors arid administrators differ in little else 
than in the manner of their constitution, 
their offices being almost exactly the same. 
And this consists chiefly in three things : 
1st, the proving the will ; 2dly, the pay- 
ment of debts ; and, 3dly, the making an 
account. As to the first, the ecclesiastical 
court is the proper place to try wills and to 
prove tliem, and the chancellor will not try 
them here (a ) . But although the probate of 

(a) The probate of wills appears to have been an- 
tienlly in the county courts, but the jurisdiction of 
the county court having been lost by non-usage, the 
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a testament of personals belongs only to the 
spiritual court ; yet of lands, or such things 
as savour of the realty, it is otherwise ; 
however, by agreement they may be proved 
there. And in some boroughs a devise of 
lands is, by gustom, reputed a devise of 
chattels, and so proved before the ordinary, 
and after before the mayor in the hust- 
ings (1). So the prerogative court of Can- 
terbury is not to prove a will concerning 
the guardianship of a child, which is a 
thing connusable in Chancery, and to be 
adjudged, whether it be devised pursuant 
to the statute (2). But they may prove a 


spiritual court is the only court which, except by special 
custom, has now authority to receive the probate of 
wills. The seal of the ecclesiastical court is, therefore, 
conclusive evidence of the will ; Chichester v. Phillips, 
Raym. 404. 407 ; Noel v. Wells, 1 Sid. 359. But though 
courts of equity cannot decide upon the validity of a 
will, they may, in certain cases, affect a legacy or the 
residue with a trust, as where the legatee has obtained 
his legacy by fraud ; or upon a promise to take as a 
trustee for another; see B, 1. c. 2. ^ note(w); or 
where the words of the will imply a trust of the residue 
for the next of kin ; see B. 2. c. 5. § 3. note {k). 

And it has never been thought, that courts of equity 
have, by declaring a trust, in any such cases, infringed 
upon the jurisdiction of the ecclesiastical courts ; Mar- 
*riott\. Marriott, 1 Str. 666. Gilb. Reports, 203. 


(1) Nctter V. 
PtTcival Hrdt, 
Cro. Car. SOU. 
Oodolpliiirs 
Orph. Lug. .'iU. 


(2) Dull/ Ches-- 
tcr\ case, 

1 Ventr. 207. 
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(s) Ladff Chcs- will which contains goods and lands (3); 
I Ventr 2 or. though formerly a prohibition used to go 
case, 1 Salk. quoad the lands (4), for the spiritual court 
could not prove the will in part ; for the 
w’aRoUe’s whole will, and not a part. 

AUaid. pi. 1 . 


SECTION II. 

But, as to executors, probate is not the 
matter, for he is executor notwithstanding 
in our law, and ipay do all acts, except 
sustaining actions ; in which case he must 
appear to the court judicially to be the 

( 1 ) wcntw. executor (b) (1). Yet if he shews it to the 

( )ll’. of Ex. 

c. i], p. 33. Godolph Or[)h. Leg. p. 2. c. a. 20. Middleton'^ case, 5 liep. 

28. a. Hesiods case, 9 Itep. 30. Far ten's case, 1 Mod. 213. 

(6) Though an executor, before probate, cannot main- 
tain an action in right of his testator, he may maintain 
an action in right of his possession of his testator’s 
effects ; Greysbrook v. Fox, Plowd. 281, a. As to the 
particular acts which an executor may do before pro- 
bate, see Godolph. Orp. Leg. p. 2. c. 20 ; Wentw. Off. 
of Executor. An executor may also be sued before 
probate if he has administered the testator’s effects ; 
Farteids case, 1 Mod. 213 ; Bowers v. Cook, 5 Mod. 
136. 137; Went. Off. Ex. 36. An executor may also, 
before probate, be compelled to discover the personal 
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court when he declares, it is sufficient, 
though it was proved after the action 
brought (2). And if one executor (c) proves ( 2 ) j 
the will, it suffices for all. Neither is the 
refusal before the ordinary any estoppel to 
administer afterwards when they please in Raym. 481 . 
our law (3). And we have no. regard in 
this point to the ecclesiastical law;, where a ( 3 )PfSfv^' 
renunciation is p,eremptory(c?). And if an 
executor dies, the executor of the executor 
shall be charged ; for he is executor of J^obms<m v. 

Wms. 25J. 

Hex V. Simpson, 3 Burr. 1463. 1 Black. Rep. 456. 

• 

estate of his testator, though a suit be pending in the 
spiritual court respecting the validity of the will ; Dul- 
wich College V. Johnson, 2 Vern. 49 ; whether the pro- 
bate confer any particular authority on the executor, 
see Allen v. Dundas, 3 Term. Rep. 125 ; in which case 
the Anon, case in Comyris’s Rep. 150, is particularly 
considered and over-ruled. 

(c) But if all the executors named in the will refuse 
to prove the will, they cannot afterwards administer, 
or act as executors, by force of the will ; but they may 
afterwards prove the will ; Plowd.281. Jfe/w/oe’s Case, 

9 Rep. 37, b; unless administration has been granted 
upon their first refusal ; Wentw. Off. Ex% 38 ; Broker 
V. Charter, Cro. Eliz. 92, Owen 44. 

{d) And, therefore, notwithstanding the refusal of 
an executor, administration cannot be granted to an- 
other in his life-time, should he be the surviving exe- 
cutor, until he be again cited, and have again refused ; 
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course, if the will be proved, because there 
needs no new probate. But no one can 
prove the will but he who is named exe- 
cutor in the will, and therefore he must 
take administration with the will annexed, 
if the executor died before the probate (4) ; 
iMi Ak f®** administration is an act in pais, of 
Dyer’^sVa^ which tlie Spiritual court cannot take judi- 
p>’o- ’ cial notice. 


but if, when surviving executor, he do actually renounce, 
then administration to another will bo good. House v. 
Lord Petre, i Salk. 311. Wankford v. Wankford, 1 
Salk. 308. Hex v. Simpsoh, 3 Burr. 1463. Arnold v. 
Blencowe, 1 Cox's R. 426. 


SECTION III. 

And if a man makes his will, which is 
proved, the ordinary cannot change it, 
nor makei another executor or adminis- 
trator ; because this was the testator’s act, 
and he hath his authority immediately 
from the testator, and is like the h^£res in 
the civil law, only he is to take nothing 
to his own use. Nor hath the ordinary 
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any power to grant administration, but 
when the person deceased did die intestate, 
or that the executors either will not or 
cannot perform the office (e). For the 
executor is constituted by the testator 
himself, and by him thought fit, and the 
ordinary cannot adjudge him not to be so 
upon a disability (/') by the canon law, 
as where he becsime a bankrupt (g) ; for 
that is not received here, but as far as 
admitted from time immemorial (1). 

Otherwise of a natural disability, as non ^IfsklnToi)! 

case. 

(e) And therefore a grant of the administration before 
the refusal by the executor is Void. Abraham v. Qua- 
vingham, 1 Vent, 303. 2 Lev. 182. J. Jones, 72. 2 

Mod. 146. 

(/) As to what persons are incapable of being exe- 
cutors, see Godolph. Orph. Leg, part 2. c. 6. Wentw. 

Off. of Exec. p. 17. 

(g) Though bankruptcy does not determine the legal 
right of the executor, the court of Chancery will, in 
order to protect the effects of the testator, appoint a 
receiver. Ex parte Ellis, l Atk. 701. And so it will 
also, if the executor appears to be wasting the estate, 
or be a person in doubtful circumstances ; and, upon 
the application of a creditor will secure the fund, 
though misconduct or insolvency be not imputable to 
the executor. See Strange v- Harris, 3 Bro. Ch. Rep. 

365- 
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( 2 ) Jiilh V, 
Mills, iSalk. 
36. 

(3) Wentw.OfF. 
Exec. p. 39. 

(4) Anon, 

1 Ventr. 335. 


( 5 ) Hensloe*» 
case, 9Rop,36. 
Portends case, 
1 Mod. 213. , 


compos, &c. (2). And if an executor (3) 
takes administration (A), or be once sworn, 
though he will not after administer, the 
ordinary cannot take any other (4) ; but 
it shall be accounted the testator’s folly to 
make such an one executor as will not 
administer, And, after an' executor has 
once administered, he cannot refuse; or 
else an executor might convert the goods 
to his own use, and then refuse, so that a 
man should never recover against him, 
which would be against reason: Where- 
fore the ordinary ought, in such case, to 
compel him to prove the testament, under 
pain of excommunication, &c. (5). 

(A) What shall be deemed such an administering by 
an executor, as will preclude his refusal to prove the 
will, see Went. Off. of Exec, p. 39. 


SECTION IV. 

For the ordinary may make process 
against executors to prove their testa- 
ment, arid if they do not come, they shall 
be excommunicated; and if they conie 
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and refuse, the' ordinary ought, in all that 
he can, to perform the will of the de- 
ceased (1). And if any legacy be left g) Godoiph. 
him, he shall not reap the benefit of it, if, 
being duly admonished, he refuse the 
burthen (i). But the executors may pray 

time to advise, and the ordinary is to ^ 

. , . , , Bro c.R.95. 

grant, m the nofean time, letters .ad colli- 

1 , ^ I fie, 3 Ves. 148. 

gend ( 2 ). bo the ordinary may grant Jnon. Owen, 
administration in the mean tiftie, till the 
executors prove the will (k) ; as during 
absence beyond *sea (3), minority, or ( 3 ) staugAter 

V. 1 Salk. 

42. Hodge Clare y 4 Mod. 15. See also Wulhr v. WaUastoriy 2 P. Wins. 
578. 

(t) That is, by the common law; for, by the civil 
law, an executor is entitled to hi5 legacy, notwithstand- 
ing he refuse to prove the will ; Owen, 44 ; and it has 
been held, that where an executor had shewn his inten- 
tion to act in the execution of the will, but died be- 
fore probate, that his representative should have the 
•legacy ; Harrison v. Rowley, 4 Ves. 2 A. But see Har- 
ford V. Browning, 1 Cox’s Rep. 305. contra. But the 
executor may prove at any time, even after hearing ot* 
the cause, Read v. Devaynes, 2 Cox’s R. 285. 

(k) Temporary administration not being within the 
statute which prescribes to whom the adqfiinistratiori 
shall be granted, the. ordinary is not bound, to grant 
it to the next of kin. Briers v. Goddard, Hob. 250. 

Thomas v. Butler, 1 Ventr, 219, As to the power of a 
temporary administrator, see Walker v. WooUaston, 2 P. 

Wms. 576, where the point is very fuliy discussed. 

TOL. H. C C 
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pendente lite (1) ; and a caveat is only con- 
cilium, but not praeceptum. And an ad- 
ministrator durante minori aetate may do 
all things that an executor may ; and he 
has more than the custody, for he has the 
property (w). Yet his release is not good, 
but for such things as he ought to release ; 
and he is only a curator in the civil law, 
which is in the nature of a bailiff in our 
law, who hath no po\^er over the estate, 
( 4 )LordGr<m. but Only to scll bona peritura. (4). And 

dison V. Cmn- /v* • ^ i \ 

tes8 of Dover, the court, cx oihcio, ought to take notice 
Skin. 155. ecclesiastical law, when it is by that 

law determined. 

. (/) Wliether adminfstration could be granted pendente 
lite, appears to have been formerly doubted. See Robin* & 
case, Moore, 636. But see Slaughter, x, Mayy 1 Salk. 
42. Lutw. 242. 2 P. Wms, 583. 

(rn) When such administration ceases, see Tigot*^ 
Case, 5 Rep. 29. 
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SECTION V. 

But when one dies intestate (m), 
the ordinary had formerly power to 
grant the administration to whom he 
pleased ( 0 ). And, therefore, the ordinary 
might well make another, if the com- 
mittee would not* administer at all, or but 
in part; for he ‘cannot compel one to 
administer ; and then is the power of the 

(») By which must be intended, when one dies with- 
out having made a will, or without having named an 
executor; or, having named an executor, the person 
so named refuses to act; in all which cases, adminis^ 
tration must be granted, with this difference, that in 
die first, the administration is general ; in the two latter, 
the administration is cum testamento annexe. It ap-> 
pears, however, that, at a very early period, namely, by 
the statute of Westminster, the ordinary was bound to 
pay the debts of the intestate, so far as his goods would 
extend, in the same manner that executors were bound 
in case the deceased had left a will; a use more truly 
pious, (observes the learned commentator on our laws,) 
than any requiem or mass for his soul. 

(0) As to the origin and extent of the ancient power 
of the ordinary in cases of intestacy, see 2 Bla. Com. 
c. 33. case, 9 Rep. 36, b. Offiet/ v. Bes^, i 

Sid. 370. 
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first determined, as a man may revoke His 
letter of attorney. For as a former will 
may be revoked by a latter one, by the 
law of the church, k fortiori may letters of 
administration (p). And a power or autho- 
rity is revocable, as an administration ; 
because he has nothing to his own use. 
Otherwise of an interest certain. But mesne 
acts executed shall stand, viz. If the admi- 
nistration was once lawfully granted, though 
not perhaps, where it was never good (q). 

(p) If the ordinary ever possessed this power, it must 
have been prior to the 31 Edw. III. c. 11 ; for it seems 
generally admitted, that an administration once regu- 
layly granted, and theoudministrator acting, or willing 
to act under it, cannot be revoked. See Godolphin’s 
Orph. Leg. parts, c. 31. par. 4. Elme v. Da Costa, 
1 Phill. 176, 177 ’ Billinghurst v. Vickers, 1 Phill. 187. 
That probate of a will may be revoked, the supposed 
testator being alive ; see NapieVs case, 1 Phill. 83. See 
also Rymes v, Clarkson, 1 Phill. 22. 

(g) ** Where there is a former administration regu- 
larly granted, all acts lawfully executed by the first 
administrator, as administrator, are good in law, and 
shall bind the next and succeeding administrators. 
For this reason it is, that if administration be granted 
to a stranger, and the next of kin sue to have it re- 
voked, and the first administrator, (pendente lite,) dur- 
ing the suit, sell the goods on purpose to defeat the 
second administrator, and then the first administration 
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Yet, even in* the first case, they may be 
avoided against creditors for covin, by the 
statute of 13 Eliz. (1). And if an admini- 
strator dies, his executors cannot meddle 
with his goods, but the ordinary must ^rant 
a new administration, &c. (2). And upon let- 
ters of administration shewn, we must judge 


happens to be revoked, and the administration to be 
committed to another, in case the second administrator 
cannot recover these ^ods, or have any remedy, unless 
the first suit for granting the administration were by 
appeal annulled ; in which case, all that the first admi- 
nistrator did was void, and the second administrator, 
in such case, may recover all the goods the first admi- 
nistrator sold. Again, if fhe first administration be 
conditionally granted, all the acts which the adminis 
trator doth before the breach of tlie condition are good ; 
so that the subsequent administrator cannot avoid any 
gifts or sales before such breach made by the said 
former conditional administrator. But suppose the 
bishop of a diocese doth, as he ought, grant letters of 
administration of the goods of an intestate, not having 
bona notabilia, to one, and the archbishop grant letters 
of administration of the same goods to another; in this 
case the effect of the first administration is suspended 
until the other be repaled by sentence. And if there 
be a will concealed, and thereupon administration is 
granted, after which it happens that the wijl is produced 
and proved ; in this case the administration is determined, 
and all acts vacated which had been formerly done 
by such a surreptitious administrator.” Godolph. part 

2.C. 3i.§5. 


(1) Packman*§ 
case, 6 Rep, 
18. b. Cro. 
£li/. 46P. 


(2) Weniw. 
OfF. Exec. 366. 
Swiiib. part 6. 
§ 3. 12. 1 Rol. 
Ab.POr. pi. 9, 


C C 3 
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according to their law ; for it shall be in- 
tended, that they would not grant it against 
law. Hut although, by the civil law, the 
administrator was accountable as servant 
to the ordinary, and might be discharged 
by him, and a repeal might have been of 
the letters of administration at the ordi- 
nary’s pleasure; yet, since 'the statute 21 
II. VIII. cap. 5, the administration being 
duly committed by the ordinary, cannot 
now be repealed without cause, but a pro- 
^ V. hibition lies (3). So where at common law 
sTo.’ ^i>rke v. the Ordinary was not compellable to grant 
iLev. administration at all, and also might grant 
it to whom they pleased ; now they are 
compellable to grant it to the next of kin (/’). 


(r) Though by the statute of Westminster, the 
goods of the intestate were made liable to the creditefis 
of the intestate for their just and lawful demands, yet 
the residuum, after payment of debts, remained in their 
hands to be applid to whatever purposes the conscience 
of the ordinary should approve. The flagrant abuses 
of which power occasioned the legislature again to in- 
terpose, in order to prevent the ordinaries from keep- 
ing any longer the administration in their own hands, 
or those of their immediate dependants ; and, therefore, 
the statute 31 Ed. III. c. 1 1. provides, that, in case of 
intestacy, the ordinary shall depute the nearest and 
most lawful friend deceased to administer his goods; 
which administrators are put upon the same footing 
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Nor is administration now esteemed like a 
letter of attorney, but is ratlier an office ; 

with regard to suits, and to accounting as executors 
appointed by will* This is the original of admini- 
strators as they at present stand, who are only the 
officers of the ordinary appointed by him. In pursu- 
ance of this statute, which singles out the next and 
most lawful friend of the intestate, who is interpreted to 
be the next of blood, who is under no legal disability, 
the statute 21 H. VIII. c. 5. enlarges a little more the 
power of the ecclesiastical judge.” — 2 Bla* Com. 495. 
In consequence of the above two statutes, 31 Edw. III. 
c. 11. and 21 H. Vin. c. 5. the ordinary is compel- 
lable — first to grant administration of the goods and 
chattels of the wife to the husband, or his representa- 
tives; Johm V. RoWy Cro. Car. 106; Squib v. TVyw, 1 P. 
Wms. 382 ; and in case of his death, he having survived 
his wife, to his next of kin : Ajid he is bound to grant 
administration of the husband's estate to the widow, or 
next of kin ; but he may grant it to either, or both, at 
his discretion; Fawtry v, Fawtry, 1 Salk. 36. If ad- 
ministration be granted to two, both must join in any 
act that affects the estate ; but upon the death of one, 
it will survive; Hudson v. Hudson, Forrester, 127. But 
i^eeJacombv, Harwood, 2 Ves. 268. 

2dly, Anoiong the kindred, those are to be preferred 
that are the nearest in degree to the intestate ; but of 
persons in equal degree, the ordinary may take which 
he pleases, 21 H. VIII. c. 5. That the wishes of cre- 
ditors may be entitled to consideration, see Warwick 
y.Greville, 1 Phill. 127. 

3dly, That this nearness or propinquity of degree 
shall be reckoned according to the computation of the 

c c 4 
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and administrators are enabled to bring 
actions in their own name, and come in the 

civilians ; Mentney v. Petty ^ Pre. Ch. 593 ; Lloyd v. 
Tenchy 2 Ves. 215, and not of the canonists, which the 
law of England adopts in the descent of real estates ; 
because in the civil computation the intestate himself 
is the terminus a quo, the several degrees are numbered^ 
and not. the common ancestor, according to the rule 
of the canonists : And, therefore, in the first place, the 
children, or, on failure of children, the parents of the 
deceased, are entitled to the administration ; both which 
are, indeed, in the first degree ; but with us the chil- 
dren are allowed the preference ; then follow brothers, 
grandfathers ; Blackborough v. Davis, 1 P. Wms. 40 ; 
Woodroffe v* Wickworth, Pre. Ch. 527; uncles, or 
nephews ; Durant v. Prestwood, 1 Atk. 454 ; who must, 
as equally near, take per capita, and not per stirpes ; 
and the females of each ♦class respectively ; and, lastly, 
cousins. 

4thly, The half-blood is admitted to the administra- 
tion as well as the whole, for they are of the kindred 
of the intestate, and only excluded from inheritance of 
land upon feodal reasons ; therefore the brother of the 
half-blood shall exclude the uncle of the whole-blood ; 
and the ordinary may grant administration to the sister 
of the half, or the brother of the whole blood, at his 
discretion; Crooke, v. Watt, 2 Vern. 124. Show. P. C. 
108. 

5thly, If none of the kindred will take out adminis- 
tration, a creditor may, by custom, do it. Blackborough 
V. Davis, 1 Salk. 38. Elme v. Da Costa 1 Phill. 173. 

6thly, If the executor refuse, or die intestate, the 
administration may be granted to the residuary legatee, 
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place of executors, as a new creature made 
by the statute; and therefore this office 
survives ( 4 ) . • ( 4 ) Adamt v . 

^ Biickhrujl, 

2Vorn.r>14- 

in exclusion of the next of kin; Pierce v. Parks, i Sid. 

281 ; Thomas v. Butler, i Ventr. 219. 

And, lastly, The ordinary may, in defect of all these, 
commit administration, as he might have done before 
the statute of Edward III. Plowd. 278, a. to such a 
discreet person as he approves of, or may grant him 
letters ad colligendum bona defuncti, which neither 
makes him executor nor administrator, his only business 
being to keep the goods in safe custody ; and to do 
other acts for the benefit of such as are entitled to the 
property of the deceased. — If a bastard, (who has no 
kindred, being nullius filius) or any one that has no 
kindred dies intestate, and without wife or child, it 
has formerly been held, that ihe ordinary might seize 
his goods, and dispose of them in pious uses ; but the 
usual course now is, for some one to procure letters 
patent, or other authority from the king, and then the 
ordinary of course grants administration to such ap- 
pointee of the crown; 'Manning v. Napp, 1 Salk. 37. 

Jones v. Goodchild, 3 P. Wms. 33. 


SECTION VI. 

And the civil law, with respect to succes- 
sions, was anciently very various and per- 
plexed, till by the Novel Constitutions, 1 18. 
c. 1. it was settled and made plain ; whence 
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the plan of the statute of distributions was 
taken (s) and penned by a civilian (t ) ; and, 
except in some few particular instances 


(s) Sir Wm. Blackstone, 2 vol. c. 32. is of opinion, 
that from the near resemblance which the statute of 
distribution, 22 and 23 Car. II. c. 10, bears to our 
ancient English law de rati onabilii* parte bonorum, it 
ought to be considered as little more than a restoration, 
with some refinements and regulations, of our old con- 
stitutional law, which has prevailed as an established 
right and custom from the time of King Canute down- 
wards, many centuries before Justinian’s laws were 
known or heard of in the western parts of Europe. He 
acknowledges, however, that the doctrine and limits 
of representation, laid dov{j:i in the statute of distribu- 
tion, seem to have been principally borrowed from the 
civil law, whereby it will sometimes happen, that per- 
sonal estates are divided per capita, and sometimes per 
stirpes ; whereas the common law knows no other rule 
of succession but that per stirpes. 

Tlie occasion of making thh statute of distribution 
was to put an end to the controversy betwixt the tem- 
poral and spiritual courts. The ordinary before took 
bonds from the administrator to make distribution, and 
those bonds were at law adjudged void, and the admi- 
nistrator entitled to all the personal estate. Hughes 
and Hughes, Carter’s Reports, 152. 1 Lev. 233. One 
died intestate, leaving a considerable personal estate, 
and a son and a daughter ; the son administered, and 
the daughter contended for a share in the spiritual court, 
where it was thought an hardship that the son should 
have all, and yet the daughter was prohibited at law. 
However, tliis statute of distribution takes away the 
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mentioned in the statute, is to be governed 
and construed by the rules of the civil law, 

administratot’s pretensions (which he before made with 
success) of retaining the whole; for, by the statute 
*22 and 23 Car. II. c. 10. it is enacted, that the sur- 
plusage of intestate’s estates, except of femes coverts 
(which, by the 29th Car. 11 . c. 3. s. 25, are declared 
not to be within the 22 and 23 Car. II. c. 10,) shall^ 
after the expiration of one full year from the death of 
the intestate, be distributed in the following manner : 
One third shall go to tjie widow of the intestate, and 
the residue in equal proportions to his children (in which 
description a posthum8us child is included ; Wallis v. 
Hodgson, 2 Atkf. 115); or, if dead, to their representa- 
tives, that is, their lineal descendants: If there are 
no children or legal representatives, then a moiety 
shall go to the widow, and a moiety to the next of kin- 
dred, in equal degree, and theii; representatives ; (as to 
who are the next of kin, see 1 P. Wms. 41. 2 P. Wms. 
594. 1 Vern. 168. 233; see also Dick. Rep. 146); if 
no widow, the whole shall go to the children ; if neither 
widow nor children, the whole shall be distributed 
amongst the next of kin,* in equal degree, and their re- 
presentatives ; but no representatives are admitted 
among collaterals, farther than the children of the in- 
testate’s broiliers and sisters ; Carter v. Crawley, Raym. 
Rep. 496 ; Pett v. Pett, 1 Ld. Raym. 571 . The next 
of kindred here referred to are to be ascertained by the 
same rules of consanguinity as those v;ho are entitled to 
letters of administration ; and i * efore, by the statute, 
the mother, as well as the fatlv i icceeded to all the 
personal effects of their child* * v ho died intestate, or 
without wife or issue, in exclusion of the other sons 
and daughters, the brothers and sisters of the deceased; 
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and not from the canon law. For the 
canon law, prohibiting marriage between 

and so the law still remains with respect to the father. 
But, by the statute i Jac. II. c. 17, if the father be dead, 
and any of the children die intestate, without wife or 
issue, in the life-time of the mother, she, and the other 
children, or their representatives, shall divide his effects 
in equal portions ; see 2 Bla. Com. c. 32 ; and, for a 
more particular detail of the manner of distribution, see 
Lovelace on Wills, ch. 3. s. 2. But it may be material 
to remark, that by the 5th section of 22 and 23 Car. II. 
c. 10, any child, other than the heir at law, who shall 
have an estate by the settlement of the intestate, or 
shall be advanced by the intestate, in his life-time, by 
portion or portions equal to the share which shall by 
such distribution be allotted to the other children to 
whom such distribution shall be made, is excepted from 
such distribution. And it is also enacted, that if any 
child, other than the heir at law, who shall have any 
estate by settlement from the said intestate, or shall be 
advanced by the said intestate in his life-time by portion 
not equal to the share which will be due to the other 
children by such distribution as aforesaid, then so 
much of the surplusage of the estate of such intestate 
to be distributed to such child or children as shall have 
any land by settlement from the intestate, or were ad- 
vanced in the life-time of the intestate, as shall make 
the estate of all the said children to be equal as near as 
can be estimated. But the heir at law, notwithstanding 
any land that he shall have by descent or otherwise 
from the intestate, is to have an equal part in the dis- 
tribution with the rest of the children, without any con- 
sideration of the value of the land which he hath by 
descent or otherwise from the intestate. 
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relations (u) till after the fourth degree, that 
they might exclude as many as possible 
from the liberty of marriage within those 

(t) Sir William Walker, i Lord Raymond, 574. 

(u) An elegant and philosophic historian (Mr. Hume, 
Hist, of England, 4 vol, p. 101. oct. ed.) remarks, 

That the natural 'reason why marriages,^ within cer- 
tain degrees, are prohibited by the civil law, and con- 
demned by the moral sentiments of all nations, is derived 
from men’s care to prijserve purity of manners ; while 
they reflect, that, if a commerce of love were authorized 
between near relations, the frequent opportunities of 
intimate conversation, especially during early youth, 
would introduce an universal dissoluteness and corrup- 
tion. But as the customs of Countries vary considerably, 
and open an intercourse more or less restrained between 
different families, or between thef several members ofjthe 
same family, we find that the moral precept, varying 
with its cause, is susceptible, without any inconvenience, 
of very different latitude in the several ages and nations 
of the world. The extreme delicacy of the Greeks per- 
mitted no communication between persons of different 
sexes, except where they lived under the same roof ; 
and even the apartments of a step-mother and her 
daughter were almost as much shut up against visits 
from the husband’s sons as against those from any 
stranger or more distant relation. Hence, in that na- 
tion, it was lawful for a man to marry pot only his 
niece, but his half sister by the father — a liberty unknown 
to the Romans and other nations, where a more open 
intercourse was authorized between the sexes.” As to 
the degrees of kindred prohibited from intermarriage, 
see 2 Burn’s Eccles. Laws, 407. 
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(t) Metney v. 
Petty, Pre. 
<JIi. 593, 


(ti) Crook y. 
Watti, 2 Vern, 
lii4. Show. 
Pari. Ca. 108. 
and the cases 
there cited. 
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degrees without a dispensation, reckon all 
in the direct ascending or descending lines, 
and those in the collateral line correspond- 
ing with them, to be but one degree (1). 
And it is said, the ecclesiastical court very 
anciently made distribution of intestates^ 
estates long before the act of parliament, 
viz. of 22. Car. II., nor were” they prohibited 
till the reign of King James I. And the 
prohibition was grounded on the statute of 
21 H. VIII., which directs the ordinary to 
grant administration to the next of kin ; 
for, when that was done, they had executed 
dieir authority. B\it where the words iu 
the act of parliament are, “ to distribute 
according to the laws for that purpose, and 
rules, in the act aforementioned the word 
“ laws" must relate and be intended of 
ecclesiastical laws, and the usage in the 
spiritual court before that time practised. 
And there is no doubt now, that the half- 
blood shall have administration ; , even an 
alien of the half-blood is capable (2). As 
to the words in the act, providing that no 
representation be admitted amongst colla- 
terals after brothers’ and sisters’ children, 
these are to be understood of the brothers 
and sisters of the intestate ; for the intestate 
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is the subject of the act, it is his estate, his 
wife, his children — and by the same reason 
his brother's children, he being plainly the 
correlative to all (3). But the statute being 
made upon a presumption, that the intes- i^ym. s/i. 
tate intended to prefer the next of kin, when 8r."7'p*wl?i$; 
there is a residuary legatee, that presump- 
tion is taken away (4) : and therefore he 
shall have the administration, whether assets ® 

’ 233. Carter 

or not. V. CrmoUy, 

Rayni. Rep. 
496. 

(4) Thomas Butler^ 1 Veutr. 219. Pierce v. Parks, *Sm1. 281. 
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CHAP. II. 

Of the Payment of Debts. 

SECTION I. 

But executors shall have only such chat- 
tels as the testator had to his o^vn use (o). 
And regularly estates of .inheritance, or of 
freehold (6) descendible, shall go to the 
heir ; and the statute of 29 Car. II. cap. 3, 
makes the estate pur auter vie assets only 
to pay creditors (c), for it is still a freehold, 

(a) As to what shall be deemed the personal estate of 
the testator, see 2 Bac. Ab. 418. 

(/>) So also copyholds pur auter vie; Rundle v. 
Rundlef 2 Vern. 265. 

(c) The statute of frauds makes an estate pur auter 
vie devisable ; and enacts, that if it be not devised, and 
there be no special occupant, it shall devolve on the 
executors and administrators of the party that had the 
estate, and shall be personal assets in their hands : so 
that whether an estate pur auter vie, not devised, be 
real or personal assets, depends upon there being or 
not being a special occupant; see Westfarling v. West-^ 
furling^ 3 Atk. 466. Atkinson v. Baker^ 4 Term Rep. 
229. Ripley y. Waterworthy 7 Ves. 425 ; but Q. whe- 
ther an estate pixr auter vie, though no special occupant 
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and not distributable (ri). Yet whatever 
comes to the executors’ hands, or they are 
intrusted with as executors (1), shall be 
assets at law (e). And legal assets, although 

Powell f 2V^eni. 

248, Anon, 2 Vern.405. Clutterhuck v. Smithy Pre. Ch. VZ7, Bicklunn v. 
Freeman, Pre. Ch. 136. Dethwicke v. Caravan, 1 Lev. 221. Burzvell v. Cor- 
rant, Hard, 405. * I^)rd Ma sham v. Harding, yunb. 339. Blakh v. Wilder, 
1 Atk. 420. Westfarling v. Westjarling, 3 Atk. 466. 

were named, would not be held real assets if devised. 

As to terms attendant on the inheritance, see page 
118,119. 

(d) Estates pur auter vie, in case there be no special 
occupant thereof, and not ^jievised according to tlie 
stat. of frauds, are now, by 14 Geo. 11 . c. 20. s. 9. after 
payment of debts, distributable pi the same manner as 
the personal estate of the testator or intestate. Whe- 
ther copyhold estate pur auter vie be within it, see 
Withers V, Wit/m^s, Ambl. 181. As to proceeding under 
the Stat. 6 Ann, c. 1 8, to compel production of cestuy 
que vie, see 2 Cox’s R. m- 

(e) The cases referred to in the margin proceeded 
upon the principle of law, that whatever the executor 
takes qua executor, or in respect of his executorship, 
shall be considered as legal assets. But there are 
cases, in which courts of equity, adverting to the cir- 
cumstance of the devisee being a trustee of the real 
estate, as well as executor, have considered the real 
estate, as a purely trust fund, distributable according to 
the principles of equity; which, aiming at equality, 
are favourable to equitable assets. Anon. 2 Vern. 133 
Challis v. Casbom, Pre. Ch. 408. Chambers v. Harvest,. 

Mosely, 123. Hall v. Kendall^ Mosely, 328. Lewin 

VOL. II. D D 
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you cannot come at them without the assist- 
ance of equity (J), shall be applied in a 


V, Oakley 1 2 Atk. 50. Batson v. Lindegreen, 2 Bro. Ch. 
Rep. 94. And the circumstance of the devise not 
being to the executor expressly upon trust, or in trust, 
or as a trustee, will not vary the rule; if there be 
enouffh in the will to convert the executor into a 
trustee, as if the devise be to him and his heirs ; for the 
money could never be assets in Ihe hands of the execu- 
tor’s heir, nor could the creditor even maintain his ac- 
tion against such heir. Silk v. Prime, 1 Bro. Ch. Rep. 
Addenda, p. 7. See also Newton v. Bennett, 1 Bro. 
Ch. Rep. 135, and Barker v. Boucher, there cited, 
140. But, if the executor has a merely naked power 
to sell qua executor, quaere, whether the assets are 
legal or equitable ? S^e Silk v. Prime, and Newton v, 
BennetU It has, however, been determined, that where 
an estate descends to the heir, charged with the pay- 
ment of debts, it will be legal assets Premoult v. 
Dedire, 1 P, Wms. 430. Plunkett v. Penson, 2 Atk. 
290. Young V. T)ennet, Dick. Rep. 452. The authority 
of those determinations is, however, materially weak- 
ened, if not destroyed, by the decisions in Hargrave 
V. Tindal, July 9, 1753, 1 Brown’s Ch. Rep. Ad- 

denda, p. 6, and in Batson v. Lindegreen, 2 Bro. Ch. 
Rep. 94. Beiby v. Ekins, 7 yes.319. Shiphardv. Lut- 
widge, 6 Ves. 26. So that every thing maybe considered 
as equitable assets which the debtor has made subject 
to his debts generally, and which, without his act, 
would not have been subject to his debts generally. 

(f) Therefore, if a mere trust estate descend on the 
heir at law, though it may be necessary to come into 
equity to reduce it into possession, yet it will be con- 
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course of administration (2) : Otherwise, 
where you raise assets where there were 
none in law (g). Yet, even there, real 
securities shall be first satisfied, and then 
the debts by bond and simple contract to 
be paid in average ; for any other method 
would become impracticable. 'And the 
rule is, where there are legal and also equi- 
table assets, the areditors, who will take 


sidered as legal, and not as equitable assets, such trust 
estate being made assets, not by the act of the party but 
by statute. And if A. mortgage for yearvS, and the re- 
version in fee be in him, it will be legal assets. 
Countess of Wanvick v, Edward^, Dick, Rep. 51, 
an equity of redemption of a mortgage in fee, being a 
merely equitable interest, and not made assets by any 
legislative provision, will, therefore, be considered as 
equitable assets. Plunkett v. Penson, 2 Atk. 294. So 
if a termor for years mortgage his term, the equity of 
‘ redemption will be equitable assets. Case of Sir Charles 
Cox*s Creditors, 3 P. Wms. 342. Hartwell v. Clutters, 
Ambl. 308. 

(g) Fjfom the cases referred to in the preceding notes 
(e), (f), it may be collected, that assets are considered 
as equitable, either in respect of the intent of the tes- 
tator, or of the nature of the testator’s interest in the 
property. In the first case, as already observed, the 
charge upon the real estate must be for the payment of 
debts generally, and in the latter case, the interest of 
the party in the property must be a purely equitable 
interest, apd not made legal assets by any statute. 

D D 2 
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('2) JVilson V, 
Fielding, 

2 Vern, 763, 
764. Case of 
Sir Charts 
Ciiv sCreditors, 
3P.VVm8.342 
1 Rolle’s Rep, 
56. 
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their satisfaction out of the legal assets, 
shall have no benefit of the equitable assets, 
till the other creditors, who can only be 
paid out of those assets, have received out 
of them an equal proportion of their re- 
spective debts (3) ; and wherever the testa- 
tor’s intent appears, the lands shall be 
liable, without express words, to the pay- 
ment of his debts (4) . And so far are cre- 
ditors favoured, that if tlm profits will not 
raise the sum in a convenient time, they 


r.‘^) Sheppard v. 

Kmt, 2 Vern. 

435, Deg, V. 

Deg, 2 P. 

Wins. 417. 
lladeuood v. 

3 P. 

Wins. 323. 

Morrlve V. Bp. 
of Kngland, 

Porrest. 220. 

(4 ) Nt7cman v. maV Sell ( 5 ) . 

Johnson, 1 

Vein. 15. Trotl v. Vernon, Pre. Ch. 430. Beahkcroft v. Beachcrofi, 2 Vern. 
090. Harris v. Jngledew, 3 P. Wins. 91. King v. King,2 P. W. 358. Hatton 
V. Nic/iof^ luirrest. 110. Earl ofGodolphm v. Penneck, 2 Vos. 271. Kidneif v. 
Coussmuker, 2 Vos. ilun, 200. lughtly v. Kightly, 2 Ves. Jun. 328. }Villiam^ 
V. ChiUeUy 3 Ves. 545. Shallcross v. Finden,S Ves. 738. (5) See b. 1. c. 0. 

§ 18. ‘ , 


SECTION II. 

Tii E course and order of payment of debts 
by an executor at law is, 1st, (h) Debts due 

(A) Our author Bias omitted to notice the right of the 
executor, in the first place, to pay funeral and testa- 
mentary charges. Wentw. Off. of Exec. ch. 12. p. 129. 
2 Bla. Com. 51 1 ; see as to legacies fpr mourning, , 
Lane v. Hobbs, 2.jth July 1805. 
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to the king upon record ; 2dly, Judgments 
obtained in a course of justice in adversary 
suits against the testator (f), although by 
mere confession, and without defence in 
any court of record (1) ; and, of two judg- 
ments, he who sues first must be pre- ‘ ' 
ferred (2) ; but, before, it is at the election ^ 

of the executor to pay which he will first, sh, u.’ ' ' ‘ 
only ‘a judgnient«m a loreign country («), v. Cm«, i ni. 
as France, is to be considered but as a 
simple contract (3); and a decree in this is) napkin v. 
court (/) is equal to a judgment at law (4) ; v 

^ (1) IScurie V. 

hmc, 2 ^^ern. 89. PcpUre v. Suinhurne, Bunb. 48. Morrke v. Punk of 
iunii, Vonvht, 217. iiiahop v. Godfrey, Pre. Ch. HO. Darslon v. Karl of 
Orford, Pre. Ch. 108. 3 1*. 402. in a note. 

• 

(/) It may be material to remark, that this priority 
does not extend to judoments obtained against or con- 
fessed by the executor. Off. of Ex. 137 ; nor to judg- 
ments not docketted pursuant to the 4 & 5 W. M. 
c. 20 . llkkcy V. llai/ter, (i Term Rep. 384 ; nor will 
a judgment though docketted prevail against debts 
which, by particular statutes, are to be preferred to all 
others ; as the forfeitures for not burying in woollen, 

30 Car. 11. c. 3 ; money due from overseers of the poor, 

17 G. II. c. 38; for letters to the post office, 9 Anne, 
c. 10, and some others. 

(/f) See Walker y. Witter, Doug. Rep. 1, where the 
point is fully considered. 

(/) This is too generally stated ; for tliough a fmal 
decree be equal to a judgment at lav, in the couise of 
D D 3 
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but, if the decrees passed by default, he 
(5)Seariev. may coutest the reality of the debt (5) 

Lane, 2 Vern. ^ 

88- 3dly, Statutes or recognizances: and of 

these, whoever getteth first hold of the 
goods in execution shall be preferred ; but, 
before, the executor may give preference 
(8iw®ntw. to which he will (6 ) ; but neither of these, 
before they are broken, do ^take place of 

(7) Harrison's Specialties (7) : 4thly, Specialties by bond 
S8 b. . or bill ; and of such specialties, that is to be 

preferred whose time of payment is already 

(8) Wentw. come, especially if it be demanded (8); 
142, 241 .*’ but, in equal degree, he may pay himself 

first (m), and any stranger, notwithstanding 


administration of assets, see Darston v. £. of Oxford, 
Pre. Ch. i88; 3 P. Wms. 402 ; Morrice v. Bank of 
England, Forrest. 217. ^Smith v. Stiles, 2 Atk. 384; 
Brooks V. Reynolds, 1 Bro. C. R. 183. Martin y. Martin, 

1 Ves. 211. Douglas y. Clay, Dick. 393. Perry 
Phelips, 10 Ves. 34 ; and though an executor or admi- 
nistrator shall not be allowed for debts paid after a 
decree to account, but in taking the account must stand 
in the place of the creditors he has paid, Jones v. Jukes, 

2 Ves. jun. 5a 8 ; yet it is not equal to a judgment, so 
as to affect the lands of the debtor. Astley v. Powis, 1 
Ves. 496. Blighy, Earl of Darnky^ 2 P. Wms. 621. 

(m) In aequali jure potior est conditio possidentis, is 
the principle upon which the executor’s right of retain- 
ing is founded, according to the opinion of some (vide 
Wentworth’s Office of Ex. 142.): but according to Sir 
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a verbal demand (n), if no suit be com- 
menced ; and if several suits are com- 
menced, he who first hath judgment must 
be first satisfied. But between a debt by 

Wm. Blackstone, it is grounded upon this reason, that 
the executor cannot, without an apparent absurdity, 
corumeiice a suit against himself as representative of 
the deceased, to recover that which is due to him in his 
own private capacity^ 3 Bla. Com. p. i8. Yet one 
executor shall not be, allowed to retain his own debt, in 
prejudice to that of his co-executor in equal degree, but 
both shall be discharged in proportion. 1 1 Viner’s Ab. 
tit. Exec. (D. ‘2.) That an executor may not retain his 
own legacy, see Butler v. Wallis, 2 Freem. 134. Hardj/ 
V. Freelove, 7 Aug. 1800, Rolls. Gilbert v. Whitmarsh^ 
V. C. July 1818. xAdministralion to a creditor is gene- 
rally granted on condition that he claims no preference 
in respect of the administration. See Backhouse v. 
Hunter, 1 Cox’s R. 342. 

(w) It may be material to observe, that, of debts of 
record, the executor must take notice at his peril; 
Searle v. Lane, 2 Vern. 88 ; but, as to debts due by 
bond, or other specialties, although the law requires 
that debts shall be paid according to their priority, 
yet it seems, that an executor may pay a debt on 
a simple contract before a specialty, i^ he have no 
notice of such specialty; for otherwise it might be 
in the power of the obligor to ruin the executor, 
by keeping his bond in his pocket until the executor 
had paid away all the assets in discharging simple con- 
tract debts. See Britton v. Bathurst, 3 Lev. 115. 
Hawkins v. Day, Dick. 155. 

D D 4 
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obligation, and a debt for rent, or damages 
upon a covenant broken, there seems to be 
no difference ; that is a rent behind at the 
time of the testator’s death. And if the 
testator died a few days before the rent be- 
came due, it would not make it the exe- 
cutor’s debt, for the rent issues from the 
profits. But if the lessor distrain for the 
rent arrear, the executor cannot plead fully 
administered, as if debt h^d been brought. 
Nor can the distress be taken after in exe- 
cution upon a judgment or statute of the 
testator’s, although replevied ; because it is 
but in the case of a prisoner bailed, who is 
still in some sort' in custody of the law. 
Also, the land is chargeable with distress 
from the very making of the lease, and the 
rent is a debt of a real nature, and so supe- 
rior to personal debts ; and they were found 
levant and couchant upon the lands; so 
that if they had been an under-tenant’s or 
stranger’s cattle, they might have been dis- 
trained (o). Lastly, assumptions (p) or 

(o) See Wentworth’s OflSce of Executor, where the 
law upon this point is very ably stated. 

(p) Among simple contracts. Sir William Blackstone 
observes, that servants are, by some, with reason, pre- 
ferred to any other ; and so stood the ancient law, ac- 
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promises before legacies, or the reasonable 
part of the wife or children, to which by 
custom in some countries, they are entitled; 
for it concerns the soul of the testator to 
have all duties and debts to others, aes 
alienum, satisfied, before voluntary gifts or 
bequests ( 9 ). And legacies are gratuities (P) Wentw* 
and no duties, and therefore an action will ^55 
not lie at common law for the recovery of 
a legacy (q). But legacies shall be paid, 
notwithstanding any covenant not actually 
broken, for a covenant is no duty till it is 
broken, and it shall ‘be presumed it will 
not (10). Now what is said of the right (io)iRoiie 
method or order of payment of deVts, 
discovereth how and by what means an 
executor may waste them; and so much 
he hath still in right, according to the rule, 
pro possessore habetur qui dolo vel injuria 

cording to Bracton and Fleta, who reckon, among the 
first debts to be paid, servitia servientium, et stipendia 
famulamm. 2 Com. 51 1 . Whether small legacies for 
mourning are not, as to legatees, to be first paid, see 
Xane v. Hobbs, 24 July 1805. 

(5) See Atkins v. Hill, Cowp. 284. Buller Ni. Pri. 

131, in which it is held, that an action would lie upon 
promise by an executor to pay a legacy ; but in Decks 
V. Strutt, 5 Term Rep. 690, it was held that such an 
action would not lie. 
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desiit possidere (11) ; and, therefore, he has 
165. still the same advantage of preferring which 

creditor he will, in equal degree, as aforesaid. 
But if there be no particular motives from 
the nature of the debts or legacies, or the 
circumstances of the parties, in foro con- 
scientiae he ought to pay every one in pro- 
portion, and let the loss be equal. And so 
was the civil law, and the ancient law of 
this realm, excepto doraini regis privilegio 
fiat ubique defalcatio ; and by the law of 
God, they shall be bound to do what is 
most profitable for the soul of the testator. 


SECTION III. 

But the executor may retard one action (r), 
and confess judgment to another subse- 
quent action, and, in some cases, is obliged 

(r) An executor may retard an action by legal delays, 
as imparlance and essoins, &c. to prefer one creditor 
before another; but he may not do it by false pleading 
of what lieth in his ovra knowledge ; otherwise if a 
falsity lie not in bis own knowledge, «b non est factum 
testatoris ; Parker v. Dee, 2 Ch. Ca. 200, 201 . 
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to confess judgment for his own defence, 
and plead (.?) such judgment to Other 
actions then depending : otherwise if seve- 
ral actions should come to be tried at the 
same time, he might be doubly charged, 
and obliged to answer the value of the 
assets twice over. But a voluntary pay- 
ment made after an original filed, or bill 
exhibited (?) shall not be allowed. Yet 


(s) If the executor do not plead a prior judgment, 
but allow the plaintiff in the depending action to ob- 
tain judgment by default, t)r otherwise, and there be 
no assets to satisfy the subsequent judgment, the exe- 
cutor will, in an action on such judgment, suggesting a 
devastavit, be chargeable therewith. Mock v. Layton, 
1 Ld. Raymond, 589. Skelton v. HawUns, 1 Wils# 
258. See Terrewest v. Featherby, 2 Meriv. 480 ; as to 

judgment, de bonis propriis, against an executor, 

V. Thacker, Ch. 24 Feb. 1819. 

{t) So held by Lord Keeper Wright, in Darston v, 
Earl of Orford, Pre. Ch. 188; upon the authority of 
several adjudged cases; Bright v. Woodward, 1 Vern. 
369 ; Joseph v. Mott, Pre. Ch. 79 ; but the decree 
was reversed in the House of Lords, principally because 
the debts were of equal degree : And a decree of the 
court of Chancery cannot be pleaded at law to an ac- 
tion brought against an executor upon another debt of 
equal degree ; see 3 P. Wms. 401 (F). But though a 
decree cannot be pleaded at law, yet it is now settled 
that a decree in the court of Chancery as to administra- 
tion, is equal to a judgment at law. If, therefore, a 
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even in the case 6f a voluntary payhient, if 
the suit at law be not by original, but for 
the purpose upon a latitat, out of the 
King’s Bench, there a voluntary payment 
shall stand good, though after the action 
brought (1) ; for the latitat, supposing a 
Vern. 300.’ trespass, gives no notice of a debt ; and so 
dZw%% p. of a subpcena out of the Exchequer (2). 
^"wentw. But the bringing of a bill in equity is not 
o£ of Ex. stronger nor can bind tho assets more than 
the bringing of an original at law; and 
therefore a judgment confessed by the exe- 
cutor to a bond creditor suing at law (m) 

decree have a real priority in point of time, and not by 
.fiction and relation to the first day of term, it will be 
preferred in the order of payment to subsequent judg- 
ments; and the judgment-creditor will be restrained 
from proceeding at law against the executor. Morrice 
V. Bank of England^ Forrest. 217; see also Joseph v. 
Mott, Pre, Ch. 79; Harding v. Edge, 1 Vern. 143; 
Brooks V. Reynolds, 1 Bro. 183; Martin v. Martin, 
9 Ves. 211 ; Smith v. Eyles, 2 Atk. 385. 

(m) It may be proper here to observe, that if the 
executor find the affairs of his testator so complicated 
as not to allow of his safely administering his estate, 
he may institute a suit against the creditors for the pur* 
pose of having their several claims arranged by the de- 
cree of the court. ' Buckle v. Atleo, 2 Vern. 37. But 
such bill will not entitle him to an injunction to restrain 
any creditor from proceeding against him at law; it 
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after the bill brought in this court by the 
plaintiff, who was also a bond creditor, 
shall be allowed upon account ( 3 ). But a (3) Goorf/eftw 
judgment voluntarily confessed by an exe- avem.soo. 
cutor, pending a bill here, shall not be 
allowed upon an account of assets ( 4 ). (4) Surrey v. 

Vfern. 45r. 1 Eq. Ca. Ab. 240 ^ 

being necessary for s^ch purpose, that there be a suit 
or decree, under which the creditor can establish his 
debt. Rush V, HiggH, 4 Ves. 641. 


SECTION IV. 

And it is the duty of an executor to pay 
the testator s debts ; therefore, if he pays 
them with his own money, &c. the testator 
becomes indebted to him in the like 
sum ( 1 ). For it is but reasonable, when a 0 ) ^insmv. 

' , „ , , , , , 3 p. 

man pays money lawfully, that* he should wms. 400. 

, • j • 11 1 11 Briers v. God-‘ 

be paid again, and because the same hand da 7 'd, Hob. 
is to pay and receive, so that he cannot 
have an action against himself for the 
debt ; therefore he may retain ( 2 ) so much (2) ci<^on 

' ' %n»er,Mo, 2 . 



414 A TREATISE OP EQUITY- [Book W. 

of testator’s goods, and pay himself (t>). 

So if an executor with his own money 

redeem a pledge of the testator’s for the 

full value, the property is immediately 

changed by the redemption, and it is not 

assets in his hands; for this seems a sort of 
* 0- 

(3)Kciifr.63. Selling it to himself (3) ; but otherwise, if 
o K. 77 . than the value ; the surplus is assets 

in his hands. So if a specific legacy, as 
three gowns, &c. is devised^, and the legatee 
takes money in satisfaction of them, this 
amounts, first, to a consent of the executor 
to the legacy, and then it is at the same 
instant a sale by the legatee to the executor 
for the money. 

(v) For the same reason, among debts of equal de- 
gree, an executor may retain the amount of his debt. 
Cocky. Goodfellow, lo Mod. 496 ; as to an administra- 
tor's retaining his debt, see p. 407 note (m). 
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CHAP. IH. 

Of makir^ an Account. 

SECTION I. 

But all equal laWs of every well-governed 
commonwealth have favoured the execution 
of testaments and last wills of men deceased, 
and have taken special care that they should 
not be frustrated. And surely, if it.be 
agreeable to reason, that stewards, receivers, 
bailiffs, guardians, factors, and such as have 
to deal for other persons, should be ac- 
countable of their several offices,with greater 
reason may it be maintained^ that an exe- 
cutor ought to be subject to account ; for 
they for the most part have to deal for such 
Sis are living, who may have an eye to what 
they do : but an executor is intrusted for a 
dead person, who is totally ignorant of it, if 
his executor deal unjustly. Besides, from 
the care and caution that is taken, as well 
by the civil as the ecclesiastical law, in 
making inventories, we may learn the ne- 
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cessity of making of an account; for if 
executors were not accountable (a), the use 
of inventories were to little purpose. The 
end for which this account is required is, 
that the will may be fully accomplished ; 
and therefore all that have interest are to 
be cited to be present at the making of it, 
as the creditors and legatees, otherwise the 
palfo prejudicial to them (1). 

(a) The stat. of H. VIII. (21 H! VIII. c. 1. §4.) does 
not require the presence of all persons interested at the. 
making of the inventory, but of two at the least ; and 
provides for the absence otf all persons interested, by 
requiring, in such case, the presence of two credible 
persons. See upon wha«J; terms a court of Equity will 
restrain proceedings upon the bond to the ordinary to 
account, &c. Thomas y. Archbishop of Canterbury , 1 Cox^s 
Rep. 399. 


SECTION ir. 

And if we respect what is to be performed 
by the executor, who maketh the account, 
he is not only to declare what goods and 
chattels belonging to the testator (6) he hath 

(fc) As to what things are to be put in the inventory, 
see 4 Bum’s Ecclesiastical Law, 253. 
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receiveti, and what debts and legacies he 
haUi paid for the testator, and to make due 
proof of every payment, that is to say, of 
lesser sums by his oath, and of greater sums 
by other proofs, such as the ordinary shall 
allow of ; but also if any thing do remain 
of the said goods and chattels, the funerals, 
together with the debts and legacies being 
satisfied and discharged, the same ought to 
be employed and disposed of in pios 
usus (c). Neither ought the executor, by 
the ecclesiastical law, to apply any part 
thereof to his own private use, more than 
is given him by the testator, or which the 
ordinary shall allow him for his labour, ‘or 
for the like consideration, viz. honest, mo- 
derate, and not sumptuous expences, accord- 
ing to the condition of the person (1). And (i)Swinbume 
for strictness, no funeral charges are allowed 
against a creditor, except for the coffin, 
ringing the bell, parson, clerk, and bearers’ 
fees ; but not for pall or ornaments (2). 

But, by the common law, although an exe- age.’ 
cutor was compellable to accoun| before the 
ordinary, and so was an administrator; 
yet the ord,inary was to take the accoppt 
as given in, and could not oblige them 

(c) This notion has been long exploded. 

VOL. II. 


£ £ 
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to prove the items of it, nor swear the truth 
of them (d.) So it was if a creditor sued ia 


(rf) It appears that executors and administrators 
were, by stat. Edward III. bound to account before th^ 
ordinary ; but the ordinary was to take the account as 
given in, for he could not oblige them to prove the 
items of it,* or to swear to the truth of it. Neither 
could a creditor falsify such account in the ecclesiasti- 
cal court, for his remedy wa% at common law; Belr 
lamy v. Alden, Noy’s Rep. 78 ; but a legatee might 
falsify such account, as may the? next of kin, since the 
statute of distribution. Archbishop of Canterbury v. 
Willis, 1 Salk. 315. By the 21 H. VIIL c. 5. § 4, ex- 
ecutors and administrators are, however, bound to de- 
liver to the ordinary an inventory of the effects of the 
depeased, upon oath,r if thereunto lawfully required. 
But the truth of this inventory cannot be controverted 
in the ecclesiastical court; Hinton v, Parker, 8 Mod^. 
168. Catchside v. Ovington, 3 Burr. 1922 ; but see 
Swinb. pt. 6. § 20, who observes, that if, upon exa- 
mination of the account, it doth appear that the exe- 
cutor hath not dealt faithfully, the account is to be 
rejected. to when an administrator is to account, 
the condition of administration-bonds, since the statute 
of distribution, being, that he will account at a day 
certain, he must account accordingly, and that with- 
out citation or suit ; and this account must be in court ; 
see Afchbuhop of Canterbury v. Willis, 1 Salk. 316. 
Gremide v. Benson, 3 Atk. 248. The jurisdiction of 
the ecclesiastical court, being so evidently defective in 
the case of creditors, has rendered it necessary for 
4hem to resort to courts of equity, which not only 
require the executor or administrator to swear to his 
account hut also allow the creditor to contest it and 
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the ecclesiastical court ; for he had a pro- 
per remedy at common law. But other- 
wise, if a legatee had sued for an account, 
or the next of kin, who is a legatee by the 
statute of 22 Car. II. of distribution, for 
the legatee had no other remedy. Yet, in 
such case, if th*e executor would ’pay him, 
he could not sue further, for he had right 
done him, and the*executor was not liable, 
but of necessity that right might be 

(3) Archbishop 
of Canterbury^ 

ivhen the debt is established, there be assets, decrees v. Willisy 
its payment. And. as legatees are not entitled to pay- * 
ment of legacies until all debts, are paid ; and as the 
payment of debts cannot be enforced in the ecclesiasti- 
cal court, it is now become the usual course for legatees 
to seek payment of their legacies by suit in equity, as 
do also the next of kin for distribution of an intestate’s 
estate, there being no words in the statute of distribution 
*to exclude the jurisdiction of a court of equity in the 
case of an intestacy; Matthews v. Newby, i Vern. 134 ; 
and the spiritual court not having jurisdiction in cases 
where there is a will, and the residue undisposed of. 

Petit V. Smith, 5 Mod. 247. Lord Raymond, 86. see 
-also b. 4. part 1. c. 1 . 1 2. As to executors withdraw- 
ing out of the jurisdiction of our courts, and temporary 
administration to be granted thereon, see Raynrford v. 

Taynton, 7 Ves. 460. 


done (3). 


£ £ 2 
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(1) Swinburne, 
part 6. § $3, 
Godolph. part 
2.C.8. Wentw. 
Off.ofEx.lTl. 
JReoifs case, 

5 Rep. S3, b. 


(2) 4 Rep. SO. 
b. Wentw. Off. 
of Ex. 1T9, 
180. 


SECTION III. 

An executor de son tort is, where a stranger 
assumes the office of an executor, by per- 
forming some acts (e) which are proper to 
an executor, as by paying himself or other 
creditors with the goods of the deceased, 
or by taking them into his possession (1) ; 
for he must not be his own carver, because 
of the great inconvenience and confusion 
that would ensue if every creditor should 
strive to satisfy himself first. And he can- 
not take advantage of his own wrong, as to 
retain for his debt. But all lawful acts 
that a wrongdoer does are good (2). Yet 
regularly it cannot be said administration, 
unless he does what an administrator ought 
to do ; as by employing them for the testa- 
tor’s use, for the good of his soul. And 
where there is one executor of right, who 

(e) Doing acts of necessity or humanity, as locking 
up the goods, or burying the deceased, or feeding his 
cattle, will not amount to such an intermeddling as will 
charge a man as executor of his own wrong ; s Bla. 
Com. 507. Godolph. pt. 2. c. 8. § 3. As to what inter- 
meddling will so charge a person, see Wentw. Off. of 
Ex. chap. 14. See also Orr v. Newton, 2 Cox’s R. 274. 
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proves the will,, another shall not be execu- 
tor of his own wrong by construction of 
law {/). But if he claims in such case to 
be executor, there, because of such express 
administering as executor, he may be 
charged as executor of his own wrong, 
though there be another executor of right (3). off.Tf exT' 
In case of intestacy, there is this diversity ‘J*- 
taken, if H. gets goods of an intestate into ss b. 
his hands after administration is actually 
granted, it does not make him executor of 
his wrong (g ) : But if he gets the goods 
into his hands before; though administra- 
tion be granted afterwards, yet he remains 
chargeable, as a wrongful executor ; unless 


(f) Except where the goods taken by him never 
came to the executor, but were in a remote part; in 
which case he becomes executor ; for as it were mis- 
chievous to the executor if he should, by possession in 
law, cast upon him, stand chargeable with those goods 
in a remote place purloined, as assets in his hands ; so 
were it as mischievous to creditors, if neither executor 
by right, nor this stranger, as an executor by wrong, 
should stand liable to creditors for them.. Off. of Ex. 

175. 176- 

(g) Unless the administration be obtained collusively, 
by means of the person having the goods ; in which 
case, the 43 Eliz. ch. 8. charges the person having the 
goods, c. of the intestate, as executor de son tort. 

E E 3 
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he delivers the goods over to the administra 
tor before the action brought, and then be 
may plead plene administravit ; and if he 
takes upon him to act as executor, he is 
I'Lfk’Tia. chargeable at all events (4) (A). 

(/i) I cannot conclude this chapter, which treats upon 
a subject of the most extensive and important concern, 
without recommending to the reader to avail himself 
of the advantage which the Karning and industry of 
Mr. Gwillim affords him in his ijew edition of Bacon’s 
Abridgment, — title Executors and Administrators. 
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BOOK THE FIFTH. 

Of Damages and Interest. 


CHAP. I. 
Their Nature. 


SECTION I. 

Since a man is bound in equity, not only 
to perform his engagements but also to re- 
pair all the damages that accrue naturally 
from the breach of them, we ought not to 
omit treating of these, and especially of in- 
terest, which is the most frequent of all, it 
being the common measure, where the con- 
tract is for money, though in its own na- 
ture more incertain than any other. But 
it is now fixed to a certain portion of the 
sum lent ; for, to cut off the infinite variety 
of liquidations and law-suits, which might 
be occasioned by the non-payment of mo- 
ney, it was absolutely necessary to settle, 
E E 4 
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by a law, 'an uniform reparation for all the 
sorts of damages arising thence (a). But 
there was, besides, a natural reason, which 
made this regulation as equitable as it was 
useful to the public ; for the damages which 
proceed from other causes do all spring 
from some engagement, which points out 
the nature of the loss, if he fails to perform 
it, and determines precisely the quality of 
the reparation to be mq.de. But, in the 
case of those who owe money, it is other- 
wise. And debtors being aU obliged to one 
and the same thing, the respective damages 
which the creditors may suffer are accidents 
the*y could not foresee, nor are obliged to 
answer ; so that they are all bound only to 
the same reparation of damages ; and this 
could not be made more just or more cer- 


(a) Domat, from whom our author appears to have 
extracted the whole of this section, has, voL i . b. 3. 
tit, 5. most fully and ably considered the subject ; and, 
as the disquisition would much exceed the province of 
a note, I must beg to recommend his observations to 
the perusal of those who wish for a more particular 
view of the reason of the difference stated between in- 
terest of money and other damages. The reader will 
also find his industry abundantly requited in extending 
his researches to the reasoning of Pothier upon the 
same subject. Traite des Obligations, partic 1. ch. 2. 
art. 3- 
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tain, than by fixing it at the value of the 
common profits that may be made of money 
by a lawful commerce (Z»). As for damages 

(6) Domat remarks, that " this has been done by 
comparing money, which makes the price of all things, 
to those things which produce natuifally-some profit; 
and by regulating the. profits of a sum of money accord- 
ing to the profit that is made of a thing of like value ; 
and seeing the most (Ordinary and natural profits are 
those which lands yield, the reparation of damages, 
which ought to be paid to creditors in sums of money, 
who are not paid at the time of payment, is estimated 
at the rate of the usual produce or revenue of a piece 
of land of the same value with the sum that is due.” 
That the market-price of lands depends on the market- 
rate of interest, and that the ifiarket-rate of interest is 
materially influenced by the value of land, is certainly 
true ; but 1 apprehend that it is not wholly and pre- 
cisely determined by it. ‘‘ The ordinary price of land, 
(says Dr. Adam Smith, in his Wealth of Nations, a 
work of deservedly the highest reputation,) it is to be 
observed, depends every where upon the ordinary 
market rate ofinterest. The person who has a capital, 
from which he wishes to derive a revenue, without 
taking the trouble to employ it himself, deliberates 
whether he should buy land with it, or lay it out at 
interest; the superior security of land, together with 
some other advantages, which almost every where at- 
tend upon this species of property, will generally dis- 
pose him to content himself with a smaller revenue 
from land than what he might have by lending his 
money, out at interest. These advantages are suffi- 
cient to compensate a certain difference of revenue, 
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in general, the measure of them is to be 
taken from the quality of the action, the 
cause and the event (c). For, where there 
is any fraud or knavish dealing, the sen- 
tence ought to have the utmost extent that 
the rigour of the law can give it ; because 
the knavery implies a will and intention to 
do all the hurt that was possible. But, 


but they will compensate a certein diffei^ce only : 
and if the rent of land should fall short of the interest 
of money, by a greater difference, nobody would buy 
land, which would soon reduce its ordinary price ; on 
the contrary, if the advanfages should much more than 
compensate the difference, every body would buy land, 
which again would sooii raise its ordinary price.” B. 2. 
c. 4. Whence it appears that the legal rate of interest 
should be something above what money would produce 
if laid out in land. With respect to the proportion 
which it ought to bear to the common profits of trade, 
to which our author, upon the authority of Domat, 
seems to think it ought to be equal, I shall again refer 
to Dr. Adam Smith : “ Interest is the compensation 
which the borrower pays to the lender for the profit 
which he has an opportunity of making by the use of 
the money ; part of that profit naturally belongs to the 
borrower, who runs the risk, and takes the trouble of 
employing it ; and part to the lender, who affords him 
the opportunity of making this profit.” B. i. c. 6. 

• (c) Pothier has stated a variety of cases illustrative 
of this position; see also Domat, vol. 1. b. 3. tit. 5. 
fi. 2. - 
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where there was nothing unfair, we ought 
to distinguish the events ensuing from the 
fact, which are to be imputed to him as 
author of it, and such as flow from other 
causes (1); for the general rule is, that no 
man is to be answerable for accidents, ex- ® 

1 • /. 1 1 • / \ Pothier Trairt 

cept there be some fault on their part (2). owiga- 

tions, partie 1. 
c. 2. art. 3. 

(2) Domat’s Civ. Law, vol. 1. b. 1. tit. 1, § 3, 9. 


SECTION. II. 

Now, while the Roman commonwealth 
stood, no interest could be demanded for 
the debtor’s delay of payment, unless some 
advance was agreed upon by contract. But 
some lawyers having introduced a custom 
chiefly in matters of companies, the em- 
perors enlarged it to all contracts bona; 
fidei(]), without exception, as ajso to (i) pig. lib. 
legacies and trusts. Yet in contracts of Sd!'iibl 4 t^‘ 
rigorous right, there must always be an 
agreement in form, or nothing is due, 
though a process be entered. And thus it 
is plain, that interest was not esteemed by 
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them as any natural produce, but given only 
in certain cases to recompense the delay of 
payment: Yet it seems, vicem fructuum 
sustinere, and is allowed in Chancery, not 
j only upon a note payable upon demand ( 2 ), 
167. ’ but even for demands due by covenant, 
notwithstanding the objection {d) that they 


(d) Compensation for breach of covenant lying in 
damages, and interest not bein^ recoverable, ratione 
damnorum, but only ratione detentionis debiti ; Sweat- 
land V. Squire, 2 Salk. 623 ; the objection to the case 
referred to appeal's to me at least entitled to further 
consideration. 

That interest is not* allowed in equity, (though it 
may be allowed at law, in the shape of damages, see 
Eddowes v. Hopkins, Dough 361); on book or simple 
contract debts, prior to the coiffirmation of the mas- 
ter's report of such debts, though the real estate be 
devised for payment of debts ; see Dolman v. Pritman, 
3 Ch. Rep. 36 ; Barwell v. Parker, 2 Ves. 363 ; Earl of 
Bath v. Earl of Bradford, 2 Ves. 587; Lloyd v. Wil- 
liams, 2 Atk. 108; Shirley v. Lord Ferrers, 1 Bro. Ch. 
Rep. 41 ; but see Carr v. Countess of Burlington, 1 P. 
Wms. 226 ; Maxwell v. Wettetdiall, 2 P. Wms. 27, con- 
and Craven v. Tickell, i Ves. jun. 63; in which 
last case Lord Thurlow, C. stated it to be the constant 
practice at law, either upon the contract or in damages, 
to give interest upon every debt detained. Grosvenor 
V. Cook, Dick-. 305. Whether the creation of a trust 
for such purpose by deed, or whether the nature of the 
fund, as a term, will vary the rule, see Shirley v. Lord 
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were not liquidated, and found only in da- 
mages (3) . However, a difference has been (3) PotAw v. 

taken in case of goods sold and delivered viTAbr^tsa. 

pl. 16 . 

Ferrers, That contracts in writing to pay on a certain 
day or on demand, will carry interest, see Loumdes v. 

Collins, 1 7 Ves. 27. That interest is not generally allowed 
on rents and profits, or on arrears of an ’annuity ; see 
Ferrars v. Ferrars, Forrest 2, 3 ; Mickletlmaite v. Boat- 
man, I Ch. Rep. 97 ^ Batten v. Famly, 2 P. Wms. 

163; Drapers* Company v. Davis, 2 Atk. 211; Sir 
John Robinson v. Gumming, 2 Atk. 411; Bedford v. 

Coke, Dick. 178; Signal v, Brereton, Dick. 278; Tew 
V. Lord Winterton, 1 Ves. jun. 451. Nor on arrears of 
maintenance, see Hellish v. Mellish,i/\Y 516. That 
interest will be allowed on the arrears of an annuity, if 
secured by a recognizance, or other specialty; see 
Legat V. Sewal, Gilb. Rep. 142; Newman v. Awling, 

3 Atk. 579 ; or if the annuitant has been by injunction , 
prevented from recovering it, see Morgan v. Jones, 

Dick. 643. That it will be allowed on judgment debts, 
see Parker v. Harvey, 14 Vin. Ab. 458, pl. 15. 3 Bro. 

P.C. 187 ; or on simple contract debts, &c. from the 
time of confirming the master’s report, if there be much 
delay, see Shirley v. Lord Ferrers, 1 Bro. Ch. Rep. 41. 

Lloyd V, Baldwyn, Dick. 139. But see Cruse v. Lowth, 

2 Ves. jun. 157, where the subject is very fully con- 
sidered, and it is determined that neither the judgment 
unless founded on a debt carrying interest/ or secured by 
a penalty, nor a demand found by the master’s report, 
though confirmed, shall carry interest, except under par- 
ticular circumstances. See Quarles v. Knight, Exch. 

1 5 July 1819. That in some cases interest will be allowed 
on children’s portions before they are payable, see Green- 
hill v^ Waldoe, Pre, Ch.367 ; Beale v. Beale, Pre. Ch. 405. 
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between bare notes and penal securities •; 
*^®cause in the former (4), the parties have 
eery. (3 §4.) not extended the bargain beyond the bare 
sum in the note ; but in the latter, although 
there was a profit in the sale, yet the court 
will not dispossess him of the security with- 
out a common amends, i. e. the common 
interest for the time of his forbearance; for 
the penalty is presumed, without any agree- 
ment for that purpose, to be inserted for 
that end. But where excessive rates are 
allowed for the work, in respect of slow 
payments, there shall be no interest al- 
lowed ; for interest is only allowed to sup- 
P^y 'Want of prompt payment (5). And 
r. Strong, 14 whcncver the debt is carried beyond the 
pi!” !, s ao.’ penalty of the security, ife is always for a 
.C.500. d^endant, upon the maxim that he who 
will have equity must do it ; as where the 
party has been delayed by injunction of 
(6) Hale V. this court (6), or the lil^e (e). But never 

Thmrn, 

1 Vem. 349. Jhaall v. Terrey, Show. P. C. 15. 


(c) As where an estate he devised in trust for credi* 
tors, and the trustee neglects to pay in a reasonable 
time; Awm. i Salk. 154; or the obligee has obtained 

a judgment for the penalty ; Awdky v. , Hard. 

136; Godfrey v. Watson, 3 Atk. 517. See also Duvall 
V. Price, Show. Pari. Ca. 15, and the cases referred to 
in marg. But, unless there be some special circum- 
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for a plaintiff, any further than he could 
charge him at law ; because he has chosen 
his own security, and therefore must abide 
by it. Besides, a man can have no more 
than his debt, and the penalty is the utmost 
of the debt ( 7 ). Nor will equity ever carry 
interest beyond the penalty, where there 2 Vern. 509. 
has been no demand of several years ( 8 ). 1 Vera. 342 . ’ 
But, where a bond is only a collateral cwArSk*!’ 
security, interest may be carried beyond 
the penalty ( 9 ). And so where advantage 
is made of the money, interest shall be car- k, light v.'Maa^ 
ried beyond the principal ( 10 ). ch.'Rep.'496. 

Clarke v.Seton^ 

6 Ves. 411. (8) Mayor, &c. of Galway v, Russell, 14 Vin. Ab.459. pi. 2. 

2 Bro. P. C. 275. (9) Kimin v. Blake, 14 Vin. .^b. 460.pl. 4. 2 Bro. 

P. C. 383. (10) Lord Dunsany v. Plunkett, 14 Vin. Ab. 400. pi. 3. 

2 Bro. P. C, 251. 

stances in the case, *the rule stated by our author 
seems most agreeable to the current of authority. There 
are, however, cases in which the penalty has been ex- 
ceeded, without special circumstances. See Elliott v. 

Davies, Bunb. 23; Lord Lonsdale v. Church, 2 Term 
Rep. 388. Clarke v. Ld. Abingdon, 17 Ves. 106. 
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SECTION III. 


( 1 ) Doraat*s 
Civ. Law, 
vol. 1. b. 3. 
tit. 5. § I 9 5. 


(2) Domat's 
Civ. law, 
vol. 1. b. 3. 
tit. 5. § 1, 8. 


As to the time when the interest shall com- 
mence, it seems regularly to begin from 
the delay of payment. In the civil law, if 
that which is due proceeds from a cause, 
which, in its own nature, produces no re- 
venue, the interest of it will be due only 
after the debt has been demanded in a court 
of justice (1) ; but those who retain money 
in their hands, and convert it to their own 
use, without the consent of the owners, are 
bodnd to pay interest (/), although it be 
not demanded, as a punishment for their 
knavish dealing (2). And, in our law, if 
the legatee be of full age, he shall have 
interest only from the time* of his demand 
after the year; for, no time of payment 
being appointed, it is not payable but upon 
demand (g). But, in the case of an infant, 


(/) Courts of equity proceed upon this principle in 
charging executors and trustees with interest on trust 
property. See b. 2. c. 7. s. 6. 

(g) The time of demand appears to have been for- 
merly the time from which interest was to run ; but this 
is irreconcileablc with the later decisions, which have 
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it is otherwise, because no laches can be 
imputed to him ; and the law dispenses 
with the demand in his favour, because of 
the impotence and weakness of his age (3). (3) .w«v. 

* Drt’, 2 Salk, 

m 

followed the distinctions taken by Lord Macclesfield in 
Maxwell v. Wettenhall, 2 P. Wms. 26 ; which are, if 
one gives a legacy charged upon land which yields 
rents and profits, and there is no time of payment men- 
tioned in the will, the legacies shall carry interest from 
the testator’s death, because the land yields profits 
from that time ; see Stonehouse v. Eve/j/ti, 3 P. Wms. 

253. But if a legacy be given, charged upon a dry 
reversion, here it shall carry interest only from 
a year after the death of the testator, a year being a 
convenient time for a sale. If a legacy be given out 
of a personal estate, and no time of payment mentiqned 
in the will, this legacy shall carry interest only from 
the end of the year after the death of the testator ; see 
Uoi/d V. Williams, 2 •Atk. 108; Beckford v. Tobin, 

1 Ves 308 ; Bilson v. Saunders, Bunbury, 240 ; Wood 
V. Tenoyre, 13 Ves. 333. Rourke v. Ricketts, 10 Ves. 

333 ; otherwise, if maintenance be directed, Beckford 
V. Tobm, or the legacy be to a legitimate child, Lowndes 
V. Lowndes, 15 Ves. 301 ^ not so as to a wife. Stent v. 

Robinson, 12 Ves. 461. Quaere as to tenant for life, 

Sitwell V. Barnard, 6 Ves. 520. But if the personal 
estate consist of mortgages carrying interest or stock 
yielding profit, it was formerly held tha£ the legacy 
should carry interest from the death of the testator ; but 
see Gibson v. Bott, 7 Ves. 89, which explodes the dis- 
tinction, and determines that in all cases of legacy, 
interest shall be allowed only from the end of a year 
after the testator’s death. 


VOL. II. 


r F 
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(4) Calmer v. 
Trevor,! Yern. 
2C1. 


(5) JoUiffe V. 
Crew, Pie. Ch. 
IGl. JCno/i/} 
V. PotoelL Pre. 
Ch. 11. 


(6) Atkins v. 
I>^5ur^,Gilb. 
Kep. 88. 1 £q. 
Ca. Ab. 40. 
pi. 9. 
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But where a certain legacy is left payable 
at a certain day, it must be paid with in^i 
t6restfrom the day (4); because it is the 
will of the testator that the executor should 
tender it: Yet some think, even in that 
case, a legacy ought to carry interest but 
from the time of a demand made, though 
it is otherwise of a debt (5). But a preset 
legacy charged upon a reversion, expectant 
upon an estate for life, shall carry intertst 
from the death of the testator (h) ; and a 
demand would be fruitless, the legacy not 
being in the hands o£the executor, but only 
charged on the reversion (6.) But interest 
may sometimes cdmmence even before the 
time of payment : as if a father limits or 
devises portions to his daughters or younger 
children, to be paid, or payable, at their 
respective ages of twenty-one years, or any 
other certain time, without making any 
other provision for their maintenance in the 

If a legacy be brought into court, jind the legatee 
have notice ^of it, so that it is his fault not to pray to 
have the money, or that the money should be laid out, 
the legatee, in such case, shall lose the interest from 
the time the money was brought into court ; but, if the 
money was laid out, the legatee shall have the interest 
which it has yielded. 

(h) Qu. See Maxwell v. Wettenhall, 2 P. Wms. 26 ; 
but see also Lloyd v. William, 2 Atk. 108. 
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mean time (*), and dies ; in this case they 
shall have interest for their portions from 
his death (7), till paid ; because the father, 
if he had lived, was obliged, by. the laws 
of God and nature, to have provided for 
them (J ) : Otherwise, in case of such a pro- 
vision by a stranger, who was under no 
such obligation ; because it was a mere 
bounty in him, and therefore shall be car- 
ried no further than he has appointed it (k). 

Waldoe, 


(i) That if the child be otherwise provided for, this 
court will not allow interest, see Long v. Long, in a 
note to Mitchell v. Bower, 3 Ves. 286 ; or be not an 
infant, Rodin v. Waite, Rolls, 12 June, 1818 ; or if the 
parent has limited the time when interest is to be 
allowed. Lomax v. Lorhax, 1 1 Ves. 48. 


{j ) The moral obligation of the father is not the only 
ground for this distinction; for though the father is 
under a moral obligation to provide for his illegitimate 
children, yet an illegitimate child is not allowed inte- 
rest by way of maintenance before his legacy is payable ; 
Beckford v. Tobin, 1 Ves. 310 ; but see Crkkett v. 
Dolby, ^ Ves. 12, in which case the Master of the Rolls 
said, that a natural child was entitled to interest on a 
legacy ; neither shall a grandchild ; Butler v. Freeman, 
3 Atk. 58 ; Palmer v. Mason, i Atk. 505 ; Haughton v. 
Harrison, 2 Atk. 329; Crkkett v. Dolby, 3 Ves. 10. 
See also Greenwell v. Greenwell, 5 Ves. 194, and 
Buckworth V. Buckworth, 1 Cox's R. 80. But see 
F F 2 


(7) Atiornctf 
Genenit v. 
Thompmn^ 

Pre. Ch. :J87. 
Anon. Ventr. 
346. Grvcn 
V. liclchtT^ 
lAlk. 507. 
Heark v. 
Grecnbank, 

3 Atk. 7 16. 
Inciedon v. 
Northcote, 

3 Atk. 43a. 
Greenhill v. 
Pre. Ch. 367- 
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(1) God. lib. 
tit. 32 , 28 . 
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Hill V. Hill, 3 Ves. & B. 183. Cavendish v. Mercer, 
5 Ves. 195, there cited ; and as to the distinctions be- 
tween legacies which shall carry interest or not, see 
Shawe v. Cunliffe, 4 Bro. 144 ; Wyndham v. Wyndham, 
3 Bro. 58. Winch v. Winch, i Cox’s Rep. 433. 

(k) See Heath v. Perry, 2 Atk. 101, and the cases 
referred to by Mr. Sanders in a note. 


SECTION IVj 

And it has generally been laid down as 
a rule, both in the civil law and in Chan- 
cery (1), that interest should not be allowed 
upon interest. But this -has some excep- 
tions : And, 1st, A mortgagee of mortgage 
forfeited shall have interest for his inte- 
rest (/); at least as to so much interest as 

(/) In 1 Ch. Ca. 258, it is noted, that, a little before 
Michaelmas term (1674), the Lord Keeper (Finch) de- 
dared it should be the rule, that a mortgagee whose 
mortgage was forfeited should have interest for his 
interest, and should only be accountable for what pro- 
fits he should receive, and not for what he might have 
received, unless there were fraud ; but this rule does 
not appear to have prevailed in any case, and is di- 
rectly against the decision of many. See Proctor r. 
Cooper, Pre. Cb. 116. 
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was reserved in the body of the mortgage 
deed, that shall be reckoned principal ; for 
it being ascertained by the deed, an action 
of debt will lie for it ; and, therefore, it is 
but reasonable that there should be da- 
mages given for the non-payment of that 
money. And although it is objected, that, 
if this were to be established for a rule, 
every scrivener WDuld reserve all his in- 
terest half yearly, from time to time, as 
long as the interest should be continued out 
upon security, which would make all mort- 
gages pay interest up5n interest ; yet it is 
certain there is a clear distinction between 
debt and damages, and it does not appear 
that any inconvenience will arise from this 
doctrine ; it will diily serve to quicken men 
to pay their just debts (2). But where 
there was a deed to let the mortgagee into 
possession, and enlarge the time of redemp- 
tion, in which dead was mentioned what 
was due for principal and interest, the in- 
terest then due shall not carry interest, 
there being no express agreement’that such 
interest should carry interest, and the whole 
sum due being mentioned for another pur- 
pose (3). 2dly, It is, without all question, 
that this rule does not extend to a third 
r r 3 


( 2 ) Howard 
V. Harris, 

2 Voni, 190, 
I21H, 2 Ch. 
Ca. 147. 


(3) Brown ji, 
Barkhwn, 

1 P. Wins. 
ti52. 
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person, who pays interest for a debtor to 
his creditor ; for the same, with respect to 
him, is a principal sum lent (m). And, 
therefore, it has always been the rule in 
Chancery (n), that the mortgagee assign- 
ing, the assignee should have interest for 
the interest then due (o) ; and so all money 
really paid by the assignee, that was due 
to the mortgagee, shall -be principal to the 
assignee. But the account between the 
mortgagee and assignee is not to conclude 
the mortgagor, but the Master is to see what 
was really due at the time of assignment, 
and whether he actually paid the money ; 
for if the assignment was colourable, it 
li)Smu/,y.' would be otherwise (4) ; and, therefore, 

Fembcrtoriy i 

1 Ch. Ca. 67, 68. 'Chamberlain v. Cltamberlamf 1 Ch. Ga. 258. Gladman v. 
Henchman^ 2 Vern. 135. 

(m) So held for a surety paying debt for his princi*- 
pal ; Morley v. Cleaves, 2 Keb. 376 ; but qucere, whe- 
ther the rule extends to payment by a stranger, without 
the concurrence of the debtor '? 

(w) This rule does not appear to have been gene- 
rally known in the time of Lord Keeper North. See 
JEar/ of Macclesfield v. Fitton, 1 Vern. 169; see also 
Matthews v. Wallwyn, 4 Ves. 118. 

(0) In the case of Montague v. Ratcliffe, 5th June 
1706, it was held, that the assignee of the first mort- 
gage having notice of the second mortgage should not 
turn interest into principal. 
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sonde have thought (5) that infterest should 
not be made principal, in such case, unless Rep. ch. 43. 
the mortgagor had joined in the assign- 
ment (p). 3dly, A stated {q) account ought 
to carry interest (6), especially in cases of ^)) Blaruy 
mortgages, and,more strongly when settled 
by a master of the court (r) pursuant to 

2 Ves. 365. 

(p) And such uppers to be now the general rule 
subject, however, t9 such distinctions as particular 
circumstances may require ; Ashenhurst v. James, 3 
Atk. 270. 

{q) This position is true as to accounts regularly 
stated by and between the parties, in which case there 
is an implied contract on the p*art of the debtor to* pay ; 
but does not extend to cases where there is no settle- 
ment or acknowledgment by the debtor ; Boddam v. * 

Rilei/, 2 Bro. Ch. Rep. 3. 

(r) The report of the Master will not,, however; en- 
title the creditor, whether mortgagee or otherwise, to 
interest before it be confirmed ; Ife/Zy v. Lord Belkw, 

1 Br. Pa. Ca. 202 ; Adtorney General v. Brewer*s Com- 
pany, i P. Wms. 377 ; see Crease v. Hunter, 2 Ves. 

157. But when confirmed, the whole amount will carry 
interest, though part of it be in respect of costs; 

Bickmanv. Cross, 2 Ves. 471. Whether the interest 
will carry interest as against a second mortgagee, see 
Digby V. Craggs, 2 Eden's R. 200. 

Quaere, Whether an infant mortgagee, being defen- 
dant, shall be charged with interest upon interest ? See 
Bmnett v. Edwards, 2 Vern. 392. Pow. on Mort. ch. 13. 

F F 4 


*« < 
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SmfOTite interest shall be decreed 

ip.whxs. 453. for the yearly balance of a renewing ac- 
Clarkcy 1 P. count (8). 

^Vllls. 480. 

Protm V. Barkhaftty 1 P. Wins. 65.^. Netd v, Att&rnejf Gerieral, Moscly, 246, 

AstUy V, PottJw, 1 Ves.406. Bickham v. Cross, 2 Ves. 471. (8) Ashton 

V. SwifA, 14 Vin. Ab.458. pi. 14. 


That mortgagee in possession hofding over after pay* 
inent of his principal and interest shall be charged, 
with interest on the balance in his hands. See Quarrell 
V. Beckford, i Maddock's Rep.^269. 


SECTION V. 

But it is said that damages are in the 
power of the court; and, therefore, they 
usually order them as they see convenient : 
As if lands are limited, upon failure of 
issue male, to the daughters of the mar- 
riage, and their heirs, until the next re- 
mainder-man should pay them 3,000/. there 
being four daughters only who entered, 
the rents in this case shall not be applied, 
first, to pay interest, and then to sink the 
principal, as in case of a common mort- 
gage, but with this variation, that the prin- 
cipal shall not be sunk till a third part 
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is raised above the interest, and so again, 
when another third part is raised (1). So 
an account ought to be taken, with an an- 
nual rest, each year’s account to carry 
interest, in cases where it is of a trustee, 
who has paid gfF incumbrances with his 
own money, arrears of annuities, and old 
mortgages. On the other side, where the 
case is very hard^ as the principal sums 
paid for maintenance of younger children 
to the grand-mother, being allowed in the 
House of Lords towards the sinking of her 
jointure, the court here would not let them 
be applied at the time when they were paid, 
but in one entire sura at the end of the ac- 
count, and so struck off’ all the interest for 
above sixteen years, which came to more 
than the principal (2). So where, by mar- 
riage articles, the lady’s father was to pay 
several sums at several times, for discharg- 
ing the husband’s incumbrances, he advances 
money to the son-in-law, and maintains the 
wife and child for two years ; such money 
allowed for maintenance shall be added to 
the foot of the account, and shall not carry 
interest (s) (3). 

(s) .The instances in which the court has exercised 
its discretion in allowing a greater or less rate of in- 
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( 1 ) Blagrave 
V. C/t4?l«, 

2 Vern. 523. 


( 2 ) I/uly Da- 
cres V. ^hutc, 
1 Vcrii. 100. 


(3) Kimm v. 
BlakCf 2 Bro. 
P. C. 333r 
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ferest than 4/. per cent, which is the usual allowance, 
are too many and various to allow of enumeration, 
Lewis V, Freeke, a Ves. jun. 507. The following in- 
stances may, however, serve as illustrative of the consi- 
derations by which this discretionary power is usually 
regulated. When interest is allowed upon a legacy, 
in respect of the fund upon which it is charged being 
productive, .the rate of interest shall abate if the 
produce of the fund be not sufficient to answer the 
usual allowance ; Stonehouse v. Emlyn, 3 P. Wms. 253 ; 
Lord Trimlestown v. Colt, 1 Vsw. 277. When a legacy 
is given with interest, the court distinguishes between 
interest to be satisfied out of the proceeds of real estate, 
from interest which is to be satisfied out of a money 
fund, the profits of a money fund being in general 
greater than the profits On land; Beckford v. Tobin, 
1 Ves. 311 ; Moore v. Moore, 3 Atk. 402;. see also 
Cuillam v. Holland, 2 ‘Atk. 434. The court will also 
distinguish between the rate of interest charged by the 
contract of the parties, and the rate of interest to be 
charged on interest turned into principle, by the course 
of the court ; Astley v. Powis,^ 1 Ves. 497. 

With respect to the mode in which a court of equity 
will assess damages arising from a breach of covenant, 
See. sometimes it will direct an issue guantum damnific 
cat us, and, in some cases it will refer the consideration 
to a master. See Denton v. Stewart, 4th July 1786 ; 
See also decree in Cndd v. Rutter, as stated by Mr. Coat 
from the Register’s Book, 1 P. Wms. 572. 
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SECTION VI. 

As to the measure of the computation of 
the interest, it is to be observed, 1st, That 
contracts are to be adjudged, according to 
the law of the place where such contracts 
are made (t), and therefore, in all cases. 


(0 This point is most elaborately investigated by 
Huber, Praelectiones, 2 tom. lib« i. tit. 3. de condictu 
Icgum, who remarks, that*though from the anciently 
almost universal jurisdiction of Rome, the Roman law 
does not touch upon the subject, yet the fundamental 
rules which must govern it are to be extracted from 
that system; by which it was held; 1. Leges cujus- * 
que imperii vim habeat intra terminos ejusdem reipub- 
licae, omnesque ei subjectos obligant, nec ultra. 2. Pro 
subjectis imperio habendi sunt omnes qui intra termi- 
nos ejusdem reperiuntur, sive in perpetuum sive ad 
tempus ibi commorentur. 3. Rectores imperiorum id 
comitec agunt, utjura cujusque populi, intra terminos 
ejus exercita, teneant ubique suam vim, quatenus nihil 
potestati aut juri alterius imperantis ejusque civium 
praejudicetur. Ex quo liquet hanc reni non ex simplici 
jure civili, sed ex commodis et tacito populorum con- 
sensu esse petendam.” That learned writer, having 
illustrated the above general rules by a variety of cases, 
proceeds, " Verum tamen non ita prsccise respiciendus 
est locus in quo contractus est initus, ut si partes alium 
in contrahendo locum respexerint, ille non potius sit 
considerandus. Nam contraxissc- unusquisquc in co 
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interest must be paid according to the law 
of the country where the debt was con- 
tracted (w),and not according to that where 

loco intelligitur, in quo ut solveret, se obligavit” Upon 
this exception to the above general rules. Lord Mans- 
field appears to have founded his •decision in Robinson 
V. Bland, 2 Burr. 1077. see also Campbell, v. French, 
3 Ves. 323. and Hunter v. Potts, 4 Term Rep. 182; 
Alves v. Hodgson, 7 Tenn Rep.«042. See Lord Kaiin’s 
Principles of Equity, B. 3. c. 8. s. 4. 

But it may be material to remark, that the above ex- 
ception has not been allowed in cases to which it might 
seem immediately applicable; as in Stapleton v. Con- 
way, 3 Atk. 727, in which Lord Harwicke is reported 
to have said, that ** if a contract is made in England 
for a mortgage of a plantation in the West Indies, 
no more than legal interest shall be paid upon such 
mortgage ; and if, in such case^, there is a covenant in 
the mortgage for payment of 8 per cent, it would be 
within the statute of usury, notwithstanding this is the 
rate of interest where tlie land lies.” The objection 
which occurred in the above case is now indeed done 
away by stat. 14 Geo. III. c. 79. But the int^ference 
of the legislature for such purpose does of itself afford 
a degree of strength to the principle of the decision ; 
for if such contract, having relation to the law of the 
country in which the property was situate, was of itself 
valid, such legislative interference was unnecessary; 
and that it was unnecessary, I am aware, is the opinion 
of some highly respectable authorities; but their opi- 
nion seems opposed by the judgment of B. R. in the 
case of Span v. Dewar, 3 Term Rep. 425. See Ray^ 
nwnd V. Brodbelt, 5 Ves. 199. 
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the debt is sued for (1). So where one 
living in England devises a rent*charge out c<w^y“i p. 
of his estate in Ireland, it shall be reckoned ^Bro.px. 

72. Bodily V, 

Bellamy^ 2 Burr. Rep. 1094, 


It is also I'equisite, to give a binding force to a con- 
tract entered into in* another country, that- it does not 
violate the rights of persons not parti(js to it. Effecta 
contractuum certo loco initorum, pro jure loci illius 
alibi quoque observantu^ si nullum inde civibus aJienis 
creetur prejudicium jn jure sibi quacsito.” Huber. 
Praelec. ubi supra. To this qualification of the rule 
may be referred those cases in which courts of justice 
refuse to enforce contracts entered into abroad, which, 
though there valid, or either violatory of some moral 
duty, or inconsistent with a positive right derived to a 
third person, under the law of* the country in which 
such inconsistent claim is sought to be made available ; 
in which case the rule is magis est in tali conflictu ut 
jus nostrum quam jus alienum servemus.” Another 
exception to the general rule, that the law of the place 
' in which the contract is made sh^Jl prevail, is drawn 
from the nature of immoveable property. '' Funda- 
mentum universm hujus doctrinse diximus esse, &. tene- 
mus, subjectionem hominura, infra leges cujusque ter- 
• ritorii quamdiu illic agunt, qum facit, ut actus ab initio 
yalidus aut liullus, alibi quoque valere aut non valere 
noil nequeat. Sed hmc ratio non ifonvenit rebus im- 
mobilibus ; quando illm spectantur, non ut dependentes 
a liberfi dispositione cujusque patris familias, verum 
quatenus certae notai lege cujusque reipublicse ubi sita* 
sunt illis impressae reperiuntur; hm notm manent in- 
d^et)iles in ista republica quicquid aliarum civitatum 
leges aut privatorum dispositionis secus aut contra 
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according to the English value, the will 
being made here. So Turkish and India 
Interest is allowed upon contracts made 
there, though both parties have been long 
in England. Yet it is but reasonable, where 
the money is to be paid here, that the party 
should have an allowance for the return of 
(8) Earitf it (2). 2dly, The statute in 1660 respects 
only subsequent contracts ; so that if a 
sgp.^p^^’v. naortgagor before the statute, continues pay- 
interest above 61. per centum^ no inde- 

C96,5Vin.Ab. 

^09, pi. 88. WalUs v. Brighttoell^ 2. P. Wms. 88. Pierson v. Garnett^ 2 Bro. 

C. R. 38. Malcolm v. Martin^ 3 Bro. 30. Sagiders v. Drake, 8 Aik. 464. 

Boddam v. Rile^, 8 Bro. 2. 

statuant; nec enim sine magna confusione praojudicio- 
, que reipublicse ubi sitas sunt res soli, leges de illis latae 
dispositionibus istis mutari possent.” Hub. ubi supra. 
And accordingly we find that a disposition of land in 
England by a will made abroad, must, to be effective in 
England, have all the solemnities prescribed by the ‘ 
law of England. Coppin v. Coppin, 2 P. Wms. 293. 
Alves V. Hodgson, 7 Term Rep. 241 . See also Sill v. 
Worswick, 1 H. Bla. 665. But that money of a fo- 
rigner in the public funds is not distributable accord- 
ing to the law of England, see Thorne v. Watkins, 2 Ves. 
35, and the cases there referred to. 

{u) But the court will not decree interest upon inte- 
rest, by reason of a custom in a foreign country in 
which the contract was entered into. Boddam v. Riley, 

2 Bro. Ch. Rep. 3. 



447 


Ch. I. § 6. OF DAMAGES AND INTEREST. 

hitatus assumpsit will lie at law for the over- 
plus (3) j nor is there any just grounds ($) wMcr v. 
to decree it in equity, it being voluntarily 
paid, and the contract not being changed or 
varied. But if the mortgagee enters, he 
shall be allowed interest, but after the re- 
duced rate of 6/. per centum. And so it is 
agreed, that the statute of 12 Anne, cap. I 6 , 
which reduces th€v,interest of money to 5/. 
per centum, has no retrospect, but interest 
shall be paid, as it was at the time of the 
contract. 
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BOOK THE SIXTH. 

Of Evidence. 

CHAP. I 

Of Witnesses and Proofs. 

SECTION I. 

But as it is not sufficient to have a right 
in equity, unless we can make this appear 
by some outward proof to the court, in * 
order to obtain relief, we must of necessity 
treat also of the qualification of witnesses, 
and the nature of evidence (a), lest our 

(a) There is no branch of jurisprudence more inte- 
resting, and none more difficult of investigation, than 
the law of evidence. We have indeed several treatises 
upon the qualification of witnesses, the nature of the 
proof required, and the order of producing it; but 
those works, (particularly Mr. Phillips’s,) though valu- 
able, are very far from perfect. Indeed the nature of 
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discourse should seem maimed and imper- 
fect. But we do not here intend to speak 


the subject scarcely allows of its being resolved into 
system ; we may collect and generalize the ideas which 
are to be found upon it; we may give them a degree of 
precision by rule, but cannot give to them Aat compre- 
hension which is necessary to system ; and indeed, when 
we reflect that the evidence to be allowed by law should 
be suited to the habits, d{>inions, and the state of society, 
we cannot but expect^its rules to vary with the varying 
exigencies of the subjects to which it is to accommodate 
itself: Thus we find that, as occasions have arisen 
in which the rigid application of the rule would have 
caused a failure of justice, tlie rule has given way to the 
occasion : for all general rules touching the adminis- 
tration of justice must be so understood as to be made 
consistent with the fundamental principles of justice, 
and consequently all cases, when a strict adherence to 
the rule would clash Vith those fundamental princi- 
ples, are to be considered as so many exceptions to it.'* 
Foster's Crown Law, 38, and as remarked by Sir Dud- 
ley Rider, in the case of Omichund v. Barker, 1 Atk. eg, 
if exceptions were not allowed to general rules in rela- 
tion to evidence, it were J3etter to demolish the general 
rules : General rules of evidence may therefore be con- 
sidered as afforded by the decisions of certain cases, 
and entitled to govern all cases similar, in circum- 
stances: but, if other circumstances belong to tlie 
case, the principle of the rule must be consulted ; and 
if the principle does not reach such additional circum- 
stances, it should seem that the rule ought not to be 
applied, if a failure of justice may be apprehended from 
its application. 

VOL. II. G G 
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of these in general, but so far as they are 
used in this couit (b). Now in determin- 

(6) In considering the authority of general rules, it 
is material to distinguish those which are drawn from 
the depths of reason, and the strict observance of which 
is essential to the attainment of truth, from those which 
are founded* on notions purely of convenience, and 
which may be considered as merely modal and assistant, 
rather than essential to such object : such are those ge- 
neral rules which respect the order of proceeding, &c. 

Our author has stated some general rules with re- 
ference to the qualification of witnesses ; but it may be 
material to state, in addition to those which respect the 
qualification of the witnesses, those which respect the 
nature of their evidence, for though they are generally 
thrown together, I apprehend them to be in their 
nature extremely distinct: Thus, when evidence is 
rejected as hearsay, it is rejected not on the ground of 
any disqualification in the witness, but that the nature 
of his testimony, though it be true, does not afford that 
degree of proof of which the fact may allow. The 
first general rule is, that you must give the best evi- 
dence that the nature of the thing is capable of : The 
true meaning of this rule is, that no such evidence shall 
be brought that ex natura rei supposes still a greater 
evidence behind in the parties’ possession or power, for 
such evidence is altogether insufficient, and proves no- 
thing, as it carries a presumption with it contrary to 
the* intention for which it is produced ; for if the other 
greater evidence did not make against the party, why 
did he not produce it to the court? as if a man offer 
a copy of a deed or will, where he ought to produce 
the original ; this carries a presumption with it, that 
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ing the qualifications of witnesses, equity 
follows the law (c) ; and it seems the chan- 

there is something more in the deed or will that makes 
against the party^ or else he would have produced it, and 
therefore the proof of a copy in this case is not evidence; 
but if he prove the original deed or will in the hands of 
the adverse party, or to have been destroyed without 
his default, a copy will be admitted, because then such 
copy is the best evidence, the presumption of greater 
evidence behind in the parties’ possession being over- 
turned by positive proof.” Boiler’s Ni. Pri. 293. Gilb. 
Law of Evid. 4, 5. 

The next general rule is, tjiat hearsay is no evidence, 
for no evidence is to be admitted but what is upon oath; 
and if the first speech were witjiout oath, another ^oath 
that there was such speech, makes it no more than a 
bare speaking, and so of no value in a court of justice; 
besides, if the witness ^e living, what he has been heard 
to say is not the best evidence. To this general rule, 
that hearsay is not allowed as evidence there arc several 
exceptions : 

1 st. Though it ivS not allowed as direct evidence, yet 
it may be admitted in c6rroboration of a witness’s tes- 
timony, to shew that he affirmed the same thing before 
on other occasions, and that he is still consistent with 
himself ; for such evidence is only in support of the 
witness that gives in his testimony upon oath. Gilb. L. 
of Evi. 150. Buller’s Ni. Pri. 294 : But this evidence is 
said not to be evidence in chief, and that it is doubtful 
whether it is so in reply. Espinasse’s Ni. Pri. 784. 

2dly, Where positive proof is not to be had, the de- 
claration of persons uninterested, and who are then 
dead, are admissible, as in questions concerning legiti- 
- G G 2 



45 * A TREATISE OF EQUITY. [Book VI. 

siftJSg cannot do otherwise (1). And 

V. Leehmre. therefore if a man be rendered infamous 


macy, or in questions of pedigree. Buller^s Ni. Pri. 294* 
As to declarations of a parent, see proceedings on the 
Berkeley peerage. House of Lords, 1811 ; Whiteloclce\, 
Baker, 13 Ves. 511; Gordon ^Gordon, Rolls, 17th 
Dec. 1816. 

3dly, Hearsay is good evidence to. prove the death of 
any relation beyond sea. Bulfer^s Ni. Pri. 294. . ^ 

4thly, Hearsay is evidence in cases of settlement of 
paupers. See Espinasse's Ni. Pri. 785, and the cases 
there referred to. 

I*' 

5thly, Hearsay is evidence vrhether parcel or not 
parcel. Davies v. Peavce, 2 Term Rep. 53. 

6thly, In questions of prescription, hearsay is good 
evidence in order to prove a general reputation. 

7thly, What commences by parol may be transmit- 
ted by parol, and that creates a general reputation, in 
which case hearsay is admissible evidence : and on this 
head Mr. Espinasse remarks, that it is in general to be 
observed that it is no objection to the admission of 
hearsay evidence, that the party whose declarations are 
brought as hearsay evidence would not himself be an 
adpiissible yvitness, provided such declarations at the 
time were indiflFerent, and used with reference to the 
question then before the court. Ni. Pri. 787. 

The above exceptions to *the general rule which ex- 
cludes hearsay evidence, are strongly illustrative of tlie 
wisdom of our jurisprudence in making its rules subser- 
vient to the exigencies of occasion, in order to prevent 
a failure of justice. 
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inlaw, as. by an infamous jadgment ((i), 
or has not discretion (e) and understand- 

The next general rule respecting what may be given 
in evidence is, that parol evidence, though not ad- 
missible to contradict a deed, is admissible to explain 
a latent ambiguity in any instrument ; see Lord Bacon’s 
Max. Reg. 25, where this rule is fully cotosidered ; see 
also B. 1. c. 6. s. 11. note (2;). 

Another general rul^is, that, in all cases where ge- 
neral character or b^aviour is put in issue, evidence of 
particular facts may be admitted, but not where it 
comes in collaterally, Esp. Ni. Pri. 788, and the cases 
there referred to. With respect to several other mles 
which are usually classed as general rules, they either 
respect the qualification of the witness, which will 
hereafter be considered, or the* order of proof with re- 
ference to the form of pleading; and therefore do not, 
properly fall within the purpose of this note, which is 
merely to bring together such general rules as respect 
the nature of the evidence to be allowed. 

(c) The position in Practical Register is, that all 
persons who are good witnesses at law, are so in equity : 
but this position by no means excludes the testimony of 
some persons to certain facts in a court of equity^ 
which they would not be competent to prove in a 
court of law ; thus an accounting party may in equity 
discharge himself by his own oath of small sums under 
40s. provided they do not in tlie whole exceed, the 
sum of 100/.; see margin (5) (6). Thus also a wife, 
plaintiff in a suit against her husband, may read the 
answer of her husband in support of her claim. The 
first instance is evidently founded on the rule that he 
who seeks equity shall do equity, and the latter may 
G G 3 



A TREATISE OP ‘EQOltY. [Book VI. 

ing, &c. if) His testimony is not to be 
admitted (21). And the objection that the 


be referred to the difference of the judicatures ; a court 
of equity allowing the wife to sue her husband, which 
a court of law will not : But to allow her to sue her 
husband, and to exclude her from the benefit of his ad- 
mission of facts which she might not be able otherwise 
to establish, were a mere mockery; she is therefore, 
when allowed to become a suitqr> against her husband, 
entitled to all the rights of any other suitor. 

{d) It appears that formerly the infamy of the pu- 
nishment was supposed to create the disqualification ; 
but, according to the more correct and liberal construc- 
tion of modem times, it is the infamy of the crime 
and ilot of the punishment which creates it, nam ex de- 
, licto non ex supplicio emergit infamia ; and therefore 
persons stigmatized by an infamous punishment, such as 
being set in the pillory, are admissible witnesses, unless 
the punishment was inflicted for forgery, perjury, or any 
species of the crimen falsi, or any other crime of an in- 
famous nature, or so declared by positive law ; for, says 
Lord Chief Baron Gilbert, a man may be pillored for 
speaking loose and scandalous words of the government, 
which yet in doubtful and factious times ought not to be 
taken as a presumption against his common credibility. 
Law of Evidence, 140, 141 ; Rex v. Crosby, 1 Salk. 689; 
Rex V. Ford, 1 Salk. 690 ; Pendock v. Mackender, 2 
Wils. 18. See the very elaborate and luminous judg- 
ment of Sir William Scott, in the case of the ship Ville 
de Varsovie, in which the evidence of Lord Cochrane 
was received, notwithstanding the objection that he had 
been convicted of a conspiracy. By what means the 
competency of such a person may be restored, see' 
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party is coocemed in interest, though never 
so small (g), have usually prevailed (3), (s) Dodsweiiv. 

Nott, 3 Vern. 

317. 

Buller’s Ni. Pri. 2 Q 2 , 8th ed.; see also Mr. Capel Loft's 
ed. of GilK Law of Evid. p. 257. 

(e) This incapacity is either propter atatem aut prop- 
ter defectum rationis. The first species of incapacity 
applies to children, who, from the tenderness of their 
years are defective in t^ir understanding, or insensible 
of the religious obligation of an oath. The latter spe- 
cies of incapacity applies to idiots and lunatics. As to 
idiots, whose unfortunate situation implies the total 
want of understanding a nativitate, their testimony is 
necessarily excluded in all ^ases. But with regard to 
lunatics, whose diseased state of mind allows of inter- 
vals of intelligence, it should s^m too much to exclude 
their testimony during such intervals, respecting facts 
which had occurred also during a lucid intervaL Sec • 

B. i. c. 2. 1.3. note (i:). 

(/) Or if he be an infidel, that is, if he possess no reli- 
gion, for if he do profess a religion, however absurd such 
religion may appear to us, yet as he attributes to it a sa-"^ 
cred influence and authority, it will bind his conscience 
to speak the truth, and tKereforehe shall be admitted as 
a witness, and sworn according to the ceremonies pre- 
scribed by such religion. There certainly are dicta in 
our books, whence it might be inferred,* that by the 
ancient common law, all persons not professing Chris- 
tianity are disqualified from being witnesses ; but the 
numberless inconveniencies, not to say the gross injus- 
tice, which must have resulted from a rigid adherence to 
such a rule, necessarily compelled the adoption of the 
mnre liberal and enlarged policy which now prevails. 

G G 4 
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unless in special instances (A). As, 1st, for 
the necessity, where no other evidence 

But though infidels are, under certain circumstances, 
now allowed to be competent witnesses, persons excom- 
municated are said to be disqualified ; because, being 
excluded out of the church, they are supposed not to 
be under the influence of any religion. It were difBeult 
to trace the origin of this disqualification; it appears 
to have prevailed in very early times, and even then 
referred to as an established ruic^; but whatever might 
be the motives from which this disqualification de- 
rived its origin, its prevalence at the present period, 
when one considers the several causes of excommuni- 
cation recited by the statute 5 Eliz. ch. 23, cannot but 
create surprise. Mr. Capel Loft, (Law of Evidence; 
201,) enumerating such causes, observes, “ the first is 
heresy ; which, whatever it may mean, implies a sense 
of religious obligation and of conscientious acceptance 
of Christianity itself, as divinely revealed. How then 
dpes it presume a man to havener regard to the uttering 
an injurious falsehood in the presence of the Deity, and' 
in repugnance to that religion, the truth and authority 
of whose general doctrines he admits ? Another cause 
is, error in opinion in matters of religion and doctrine 
received and allowed in the church of England. Now, 
if the church of England were really infallible, it would 
be a misfortune to differ from her in any point, but cer- 
tainly no ground of civil incapacity, especially to pre- 
clude a court of justice from being informed by a person 
labouring under that misfortune. Another cause is 
simony, which as a corrupt trafficking, may indeed 
affect the credit of a witness, though the offence is con- 
stituted so strangely, that ecclesiastical right and 
wrong upon this subject enter commonly in a manner 
very perplexing to a lay imagination, should it attempt 
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could possibly be had, as where a man 
tears a note, or a goldsmith's apprentice 
overpays a bill of exchange. 2dly, In 

to define the principles of morality or sense by which 
the boundaries have been settled: a remark not very 
dissimilar may be applied to usury. Incontij^ence^ under 
which censure antinuptial commerce was till very lately 
included (27 6. 3. c. 44,) though the parties should have 
made the amende honorable by intermarrying^ is an- 
other of the recited grounds of excommunication, as 
if being unguardedly awake to the impressions of 
nature, demonstrated an insensibility to the voice of 
truth/^ 

The stat. 3 Ja. 1 . c. 5. having enacted, that every popish 
recusant should stand to all intents and purposes dis- 
abled, as a person lawfully excommunicated, it is said 
that they were also disqualified from being witnesses. 
Attorney General v. Griffith, 2 Buis. 155; a construc- 
tion which a truly learned writer (Serjt. Hawkins) af- 
firms to be " too severe, for this, like all other penal 
. statutes, ought to be construed strictly, and the words 
thereof are no more than that such persons shall stand 
disabled, &c. as persons lawfully excommunicated. See. 
and, as the purport tfiereof may be fully satisfied by 
the disability to bring any action, it seems to be too 
rigorous to carry them any farther.” Pleas of the 
Crown, B. 1. c. 12. 

Another disqualification arises out of the relation in 
which persons may stand to the parties in the cause. 
This disqualification, by the civil law, involved 
various descriptions of persons. Cod. lib. 4. tit. 20, the 
reason of which is fully considered by Perezius Prselee. 
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odium spoUatoris, the oath of a parly iur 
jured shall be a good charge on hm who 


in Cod. lib. 4. tit. 20; but which the law of England, 
reluctantly excluding the testimony of any persona to 
whose testimony credit might be safely given, confines 
to husband and wife, and counsel,^and attornies. 

The exclusion of the testimony of husband and wife, 
for or against each other, by the civil law, proceeded on 
the presumption that their testimony could not be un- 
biassed ; but this consideration^ though it may have 
influenced our adoption of the rule, is not the only one, 
the disqualification being principally (as remarks the 
learned commentator on our laws) ‘‘ in respect of the 
union of person, and therefore if they were to be ad- 
mitted to be witnesses’ for each other they would con- 
tradict one maxim of law, nemo in proprifi causfi testis 
esse debet; and if against each other, they would con- 
tradict another maxim, nemo teuetur seipsum accusare/^ 
1 Bla. Com. 443. However, there are some excep- 
tions to this rule : First, in the case of high treason, it 
has been said that a wife shall be admitted as a witness 
against her husband, because the tie of allegiance is 
more obligatory than any other : Secondly, by the 5th 
Geo. II. the wife of a bankrupt may be examined by 
the commissioners touching his estate, but not his 
bankruptcy: Thirdly, if a woman be taken away by 
force and married, she may be an evidence against her 
husband, indicted on the 3d Henry VIL 2. against the 
stealing of women ; for a contract obtained by force has 
no obligation in law. So upon an indictment, on 1 Jac. I. 
c.„2, for marrying a second wife, the first being alive, 
though the first cannot be a witness, yet the second 
may, the eocond marriage being void ; and whether a 
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did the wrong (4). 3dly, After a great ( 4 ) East India 
length of time ; as in an account of EMw,7vem. 

308 . 


wife de jure may not be a witness against her hus- 
band on an indictment for a personal tort done to her- 
self, seems to be matter of doubt. In Lord Audky's 
case, she was allowed to be a witness to prove her 
husband assisted in a rape upon her; and though this 
case has been denied to be law, yet it was in cases 
where the indictment wa^not for a personal tort to tiie 
wife ; and in the case of Azyre, on an indictment for the 
battery of the wife. Lord Raymond suffered the wife to 
give evidence ; and the vrife is always permitted to swear 
the peace against her husband, and her affidavit has 
been admitted to be read on an application to the court 
of King’s Bench, for an information against her husband 
for an attempt to take her vavy, by force after articles 
of separation ; and it would be strange to permit her to 
be a witness to ground a prosecution upon, and not 
afterwards to be a witness at the trial : Fourthly, in an 
action between other parties, the wife may be a witness 
^to charge her husband, tx gr. to prove the goods for 
which the action is brought, sold on the credit of the 
husband ; so perhaps, in some cases, in an action against 
her husband, though she will not be admitted to be a 
witness, yet a confession of her’s may be given in evi- 
dence to charge him ; as where an action was brought 
for nursing his child, the plaintiff was allowed to give 
in evidence that the wife declared the agreement to 
have been for so much per week, because such matters 
are usually transacted by the women. It may be mate- 
rial to observe, that though this general disqualiiication 
equally applies to proceedings in equity against husband 
and wife ; Anon, t Ch, Ca. 39. Cok v. Grey, 1 Vera. 
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twenty years standing, he may prove by 
(5) Hohtcom oath what he cannot prove otherwise. (5) 

y* Rivets, 1 
Ch. Ca. 127. 

Pei/tm V. Green, 1 Ch. Rep. 78. 

79. Wrottesly v. Bendisk, 3 P. Wms. 238 ; Barron v. 
Grillard, 3 Ves. 8c B. 166 ; yet that it does not apply 
to suits which they may institifte against each other. 
With respect to the exclusion of the testimony of coun- 
seh against their clients^ this disqualification of the 
counsel, &c. is the privilege of^the client, it being against 
the policy of justice to permit any person to betray a 
secret with which the law has intrusted him ; Lindsay 
V. Talbot-^ T. 12 G.I. Bull. Ni.Pri. 284; see also Sand- 
ford y. Kemington, 2 Ves. jun. 189; Earl Cholmmdeley 
V. Lord Clinton, 19 Ves. ofGi. But to this rule there are 
some exceptions ; first, as to what such persons knew 
before the retainer, for as to such matters, they are 
clearly in the same situation as any other person ; se- 
condly, to a fact of his own knowledge, and of which 
he might have had knowledge without being attorney 
or counsel in the cause ; Buller’s Ni. Pri. 284. For 
further qualifications of the above general rule, see, 
Espinasse’s Ni. Pri. 718. 

Informers, though interested by the promised reward, 
are competent witnesses ; see Trials under the special 
commission of the rioters in 1780, where it was so 
adjudged. 

(g) No rule can be more reasonable, in a general view, 
than that which requires the testimony by which any 
fact is to be established, to be free from that bias which 
an interest in the event might even imperceptibly give 
to the mind of the witness ; but this rule, though so 
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4lhly, Of small sums in an account, as 
under 40s. he shall be discharged by his 

admirable in its principle, is perhaps, of all the rules 
of evidence, the most flexible in its application. The 
variety of influences to which the human mind is sub- 
ject, may be considered as interests which it more or 
less anxiously consults. The voice of nature may be 
supposed to give a bias to the testimony of those who 
stand in the relation of blood ; and, according to even 
the worldly constructiod^of interest, the child is inte- 
rested in preserving .the character and defending the 
property of its parent ; but it is a species of interest, 
which the law does not apprehend to be likely to su- 
persede the rights of truth and justice, and therefore a 
child, by our law, may be a witness for or against his 
father. The habits of friendship) may have so blended 
the claims of character, that the testimony of a fFiend 
may in some instances be considered as the testimony 
of a man on his own behalf, but the law does not reject 
such testimony ; it may indeed, in such instances, be 
influenced by a more powerful motive than the prospect 
of acquiring or preserving wealth, but it is a consider- 
ation which does not disqualify the witness, however 
it may weigh in estimating his credit. What then, 
it may be asked, is intended by the interest w^iich ex- 
cludes the testimony of a man whose testimony is in 
other respects unimpeachable ? It is a melancholy re- 
flection, that though the law of England conceives the 
claims of truth to be sufficiently strong to repress the 
feelings of nature, and the not less powerful dictates of 
friendship, it dare not trust the interests of justice to 
that species of influence which the smallest present ac- 
tual or supposed pecuniary benefit may excite. I mean 
not to arraign the wisdom or policy of the rule. I have 
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oath, but he shall not charge another so. 
And this rule extends no further than for 

already stated it to be of all the rules ^ evidence the 
most flexible in its application: that liberal spirit, 
which ever accompanies the truly enlightened mind, 
having modified its rigour by distinguishing that actual 
interest which goes to the competency of testimony, 
from that influence which merely affects the credit of it. 
See Abraham v. Bu 7 m, 4 Burr.^2251. 

With respect to what interest will disqualify, it seems 
that not only an actual but a supposed or expected in- 
terest will be sufficient; Fotheringham v. (^eenwood, 
1 Str. 129 ; not only an immediate, but an ultimate be- 
nefit, as if the party and witness claim under the same 
title^ or in the same right. To pursue the point would 
exceed the povince of a note ; I must beg therefore to 
refer to the several treatises upon the law of evidence, 
and particularly to the very valuable treatise of Mr. 
Phillips, and to the collection of decisions upon that 
subject, which are to be found in our writers upon the 
law of Nisi Prius and Crown Law. 

(A) The exceptions which our author has stated are 
those which most frequently occur in courts of equity, 
but they are by no means all the exceptions which have 
been allowed. For first, A party interested will be ad- 
mitted as a witness in a criminal prosecution, in most 
instances for the sake of public justice. 2dly, A party 
interested will be admitted for the sake of trade. 3dly, 
A party interested will be admitted where no other 
evidence is reasonably to be expected. 4thly, A party 
interested will be admitted where he acquires the in- 
terest by his own act, after the party who calls him as 



463 


Ch. I. ^ 1 .3 OF ‘WITNESSES AND PROOFS. 

the sum of 100/. and he must mention to 
whom paid, for what, and when; for in 
ah account he must prove the particu- 
lars (6). ^thly. Where he has released 
his interest, though the release was sealed Manhfaid v. 

,.11 • / X 

in court while tlie cause was trying (7). averu.iro. 
Othly, Particeps* criminis is admitted to liwn, 2 ch. 
prove matters of fraud, especially where v. 

what he proves is tqjiis own prejudice (8). fs 7 rsi 5 . 
7thly, If one be made a defendant by 
covin to take away his testimony (i), and ch. di. 
it appears upon the evidence, the judges WeijM, 
may and ought to allew him to be a wit- 
ness (9). And this cannot be a general 
rule ; but every case stands on its own 6ir- 
cumstances, that is, whether the interest is „ „ 

’ (Q) Savdks 3i, 

SO great as may tbe presumed to make pi. 
them partial, or not ; and therefore alms 

a witness has a right to his evidence. Sthly, A party 
interested will be admitted where the possibility of in- 
terest IS very remote. See Buller’s Ni. Pri. 288, 289, 

290, where the above exceptions are stated and illus- 
trated by cases. That a subscribing witness to a will 
under which he took no direct interest/ but in the 
validity of which he afterwards became interested by 
marriage with one of the devisees, is competent, see 
Brograve v. Winder, 2 Ves. jun. 634. 

(i) If a man unnecessarily makes any one a defend- 
ant, he thereby deprives himself of the benefit of such 
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people and servants are good witnesses. 
So it is usual for a legatee of a amall 
legacy (k) as 5 s. to a private person* or 5/. 
to a nobleman, to be admitted a witness for 
(10) Conora- thc will (10). 

ttm of Button, ' ' 

CMfieU V. Wilton, 1 Vern. 254. 

party’s evidence, for it is his own fault ; but a co-de- 
fendant shall not be deprive^jl of his evidence, for by 
such contrivance he might take off all the defendant’s 
witnesses; Gibson v. Albert, io*Mod. 19. Piddock v. 
Brown, 3 P. Wms. 288. See also Barrett v. Gore, 
3 Atk. 40X. Nightingale v. Dodd, Ambl. 583. 

(k) See Stat. 25 Geo. II. c. 6. 


SECTION II. 

As to the evidence, the usual course in 
Chancery is by depositions, for no wit- 
nesses vivd voce are allowed at the hear- 
ing, except by special order (1). And 
there being the same question in both 
.jcauses, and defendant's defence being the 
^ same, the depositions in a former cause 
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sball be read against him ( 2 ). But depo- (^)NevUr. 
sitions in another cause, in which the 
matters in question were not in issue, shall iFrecm*'iM. 
not be read (3). So depositions taken in ( 3 ) chrutum 
a suit betwixt other persons are hot to be BJltTsai. 
given in evidence (/) ; for he had no oppor- 
tunity to cross-examine them (4). So de- ( 4 ) fWo/- 
positions taken in a cause ; where the 
plaintiff s father wgs a party to the suit, 

beinfr in all matters the same, his father 

• 

being only tenant for life, those depositions 
could not be read against him; for the 
advantage ought in • all cases to be re- 
ciprocal (5). And where a cause is dis- coke v, 
missed, the matter of it* not being prdper 
for equity to decree, yet the fact in this ^1^*^***'^" 

^ IhicJi, tf Nor^ 

(/) This rule does not apply to depositions taken in a ^ ^ 

suit to establish a custom or modus, or any other claim 
founded on prescription. See Hardres 472, as to rever- 
sioner's taking benefit of a verdict for the lessee. That 
depositions taken in a suit to perpetuate testimony, can- 
not be read in support of a claim to a peerage by tlie 
plaintiff in such suit, the Attorney General not being a 


party to it, see proceedings on the claim of Colonel 
Berkeley to the Berkeley peerage, 1811 ; but query, as 
the Attorney General could not properly be made a 
party to such suit. And as to the course of proceedings 


in the examination of witnesses, see Gilbert’s Forum 


Romanum, 122. Harrison’s Chancery, 1 V. p. 462, 481. 
Hinde’s Practice in Chancery, 422, and the PracticaT 


Register, 15 Ves. 380. 


VOL. II. 


H II 



46 ff- A TREATISE OF EQUITY. [Book VI. 

cause proired may be used as evidence be- 
tween the same parties, whenever it shall 
come in question a^ain. But when a 
cause is dismissed, not upon this ground, 
but for irregularity, so that in truth there 
was never regularly any such cause in the 
court, and consequently ho proofs, those 
proofs cannot be used; for proofs can- 
not be exemplified without bill and an- 
swer, nor can they be read at law, unless 
the bill upon which they were taken can 
(^)* Lastly, no depositions ought 

1ch.ca.1r5. to be allowed, which were taken in a 
court of record; and \;hey are like ex- 
amination of witnesses ; So that although 
' the defendant may read what part he will, 
yet the other side may read the whole after- 
wards (7). 

tersea, 5 Mod. 

,10. 15 Ves. 

ire. 


SECTION III. 

And although ail exhibits proved by the 
depositions may be read at the hearing, 
yet they must be shewn forth in courts 
if the party will have any benefit of 
(i^iarrison’s them (1) ; and paitics uud privics ought to 

Ch. 574. 
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th© origiaal deed (m) for every 
deed ought to prove itself (n), or be 
proved by others ; but strangers to the 
deed, and who do nothing in right of the 
grantee as bailift' or servant, may plead 
the patent or deed, without shewing it. 

So a will, which is the plaintiff’s title, 
must be shewn to the court itself, and not 
a copy (0) only (2 Jl: otherwise, where it 
is by way of circumstance (3). But where 3 Cii. cu.’ 202 . 

• Puhston V. 

Warburtofif Comb. 895. (3) Edenv. ChaUcile, X Keb. 117. 

(m) Deeds and copies of records not proved by depo- 
sitions, may, by special order, be proved vivft voce at 
tlie hearing, so far as respects the execution of them ; 
but no examination is allowed* to points that wduld 
admit of a cross-examination ; Earl of Pomfrel v. Ijord 
Windsor^ 2 Ves. 480; and therefore a will cannot be 
proved at the hearing ^ivi voce ; Harris v. bi^ledew^ 

3 P. Wms. 93* Quaere, If records themselves may not 
•be read at the hearing, without an order ? Sawhridge v. 

Benton, Ex. M, 1793, MSS, 

(w) If the deed be thirty years old, it may be given in 
evidence without any proof of the execution of it ; but 
some account should be given of it, as where found 
&c. and if any suspicion arise from any blemishes, ra- 
^sure or interlineation, it ought to be proved, *or the sus- 
picion in some manner done away. See Buller’s Ni. Pri. 

255. Phillips's Tre. of Evi. 405. 

(o) This position is confined to wills oY land ; for of 
wills of personal, estate, the probate, if duly obtained, is 
conclusive evidence. King v. Raines, Skin. 583. CA/- 
Chester V, Philips, Raym. 404. Noelv. Wells, 1 Sid. 359# 

H H 2 
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(4) Lewh V. 
Jjewis, Rep. 
Temp. Finch. 
471. E^ton 
V. Eyton, 

2 Vern. 380. 
8ee Phillips’s 
Tre. Evi. 389. 

(4) Lord Pc- 
terberougk v. 
Lord Mor- 
daunt f 1 Mod, 
94, 206. 


(6) Fordv. 
Grey, 1 Salk. 
285, 286. 

6 Mod. 44. 

(7) J^dy JJdU 
croft V. Smith, 
2 Freem. 259. 
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a4eed or other evidence is suppressed^ 
the court will always intend a title against 
him that suppressed it (4). But a copy 
of a deed, supposed to be suppressed, is 
not allowed, unless examined (p), nor 
even upon affidavit that the plaintilF had 
got it, but he shall be left to recover it at 
law (5). So although a recital of a lease 
in a deed of release .fcs good evidence of 
such lease against the releasor, and those 
that claim under him ; yet, as to others, it 
is not, without proving there was such a 
deed, and that it was lost or destroyed (6). 
And, in case of an inrolment for safe cus- 
tody, the deed may be said to be recorded, 
yet a copy of it (7) is no evidence ; nor is 
the inrolment itself without particular cir- 
cumstances to support it, as proving that 
the original deed was in the defendant’s' 
custody or power, or accidentally lost, 
&c. ( 5 '). But, where .a bargain and sale 
is inrolled pursuant to the statute, the in- 

(p) tJpoi;\ the same principle the court will not allow,, 
the copy of u note of hand to'be read, without being 
previously satisfied that the note was genuine ; Goodier 
V. Lake, i Atk. 446. 

(y) In the case referred to, the position is thus quali- 
fied : “ Otherwise than against the party who sealed it, 
and all claiming under him, and so far it shall." See 
Doxony. Haigh, i Esp. Ni. Pri.-Ca. 410. 
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rolment is a record ; so that a copy of it 
may be read in evidence (r) (8) ; for no 
rasure or interlining shall be intended in a 
record for the height and solemnity of it ; 
but the sure way is to exemplify it under sLv.mt.' 
the great seal, or at least under the seal of Green 
the court (s) <9)* ’ fiS. 117. 

. . OUiHi V. Omn, 

Hard. 118. 2 Sid. 145. (9) Dr. Le^^field^s case, 10 Hep. 02, 93. 


(r) This appears to have been the opinion of the 
Master of the Rolls ; but, an issue having been directed 
a copy of the inrolment was allowed in evidence by the 
Lord Chief Justice. See 2 Vern. 591 . Buller’s Ni. Pri. 
259, 260, where the case of Smartle v. Williams, is 
observed upon. 


(s) In Potts v. Durant, 3 Anstr.*Rep. 789 ; an ancient 
writing purporting to be an inspeximus under the seal 
of the Bishop, was held to be inadmissible evidence, 
because it came out of private hands ; but, query this 
determination, as there is no public repository for ex- 
• emplifications, and, indeed, the very purpose of them in 
general requires them to be in private custody. See 
Michell V. Rabbetts, cited in 3 Taunton, 91. Bullen 
V. Michel, 2 Price, 399; 4 Dow. 298. But where 
there is a public repository for the particular instru- 
ment offered in evidence, its authenticity, in a grea t 
4 degree depends upon its being found in* the proper 
place, and, therefore, it has been held, that a terrier 
cannot be received unless it came from the registry of 
the bishop, Atkyns v. Hatton, 2 Anstr. 386 ; but it 
appears from a note to that case, that in Miller v. Foster, 
upon a motion for a new trial, the court of King's 
Bench' thought that suOh evidence ought to have been 
received. See also Potts v. Durant, 3 Anstr. Rep. 795. 
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CHAP. II. 

Of Averments and Parol Eindence. 


SECTION I. 

Recouds, when perfect, for avoiding 
infiniteness, which the law abhors, estop 
all parties, and privies from contradicting 
( 1 ) 1 Hollo’s any thing apparent 4n the record (1) ; and 
a record cannot be confessed and avoided, 
as to say, that he ’was not a person able (a), 
&:c. for then every record might be so 
avoided by a nude averment. But to take 
an averment which stands with the record, 
and which does not contradict any thing ‘ 
apparent in the record to the judges by 
construction of law upon the words, the 
(s) 1 Roiie’s law well admits and allows of (2). So a 
com.^lg. indented is the deed of both par- 

ffcor^tP' ‘though they were the word4 of 

352. (3) Co. 

Litt. 363, b. Sheppatd's Touchstone, 52. 

(a) And therefore infancy cannot be averred at law 
ill avoidance of a recovery or fine, Hungate’% case, 
18 Rep. 122. 2 Inst. 483. But see b. 1. c. 2. § 5, 
note {d). 
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but one; for both seal it^ and of conse- 
quence are estopped by it (6), viz. in all 
the material and essential parts, without 
which it would not be good (c). Other- 
wise of a patent, or deed poll (4) ; because (tu'o.iitt. 
the estoppel there is not mutual, as it 
ought to be. but to a deed they may 
plead non est factum, et pari ratione may 
confess and avoid, it, as by coverture or 
the like. And .although a deed is, primd 
facie, an estoppel, yet they may plead or 
aver any matter of fact, which stands with 
the words of the deed (5). But no aver- ( 5 ) noii«'*» 
ment can be taken against the judgment vm.Tb. 4 r 0 . 
of law, which appears to the judges Upon 
view of the deed (6) ; for matter of fact*05)|’^‘«fev. 
is to be tried by the jury (d), but matter Poiicx.c7. 
of law by the judges only. 

(b) Not if the deed be void at law, in respect of its 
consideration, as if it be usurious. 5 Rep. 69 b. 

(c) What are the essentials of a deed, see Touch- 
, stone, 54. 

(d) That an ambiguity in a deed may be explained 
by usage, see Withnell v. Gartham, 6 Term Rep. 397. 


H II 4 
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SECTION II. 

But, in case of estoppels, verdict against 
the truth, or the law being founded 
upon an untrue presumption, Chancery 
will relieve. And although such assure 
ances, as are used for^he common repose 
of men’s estates, equity will not draw in 
question ; (for a fine with proclamations 
ought, after five years, to be a bar in 
conscience, as it is «in law ; so shall it be 
of a common recovery for docking the 
entail ;) yet if a fine is unfairly ob- 
tained (d), equity will order a reconvey- 

• 

(d) Whether a fine may not at law be avoided by 
fraud, &c. Cruise on Fines, 31 1 . 

Courts of equity will interpose against the operation 
of a fihe, not only on the ground of fraud, but also on 
the ground of lunacy ; see Rmhtoy v. Mansfield, Toth. 
42 ; Addison v. Dawson, 2 Vem. 678 ; so also of in- 
fancy in the cestui que trust : Allen v. Sayer, 2 Vern. 
368 ; so also if the person levying the fine had notice 
of an existing charge upon the land ; Draper’s Cmpary 
y. Yardly, 2 Vem. 662 ; so if the fine be levied by trus- 
tee ; see case stated in Bovey v. Smith, 1 Vem. 149 ; 
Shields V. Atkins, 3 Atk. 563 ; Ponfiret v. Lord Windsor, 
2 Ves. 482 ; 2 Atk. 631 ; or by mortgagor in posses- 
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ance (1), and the court where it is ac- 
knowledged will vacate it for error, or ir- 99 !^, 
regularity (2). Neither is a judgment at S^Toth. 
law to be pleaded in bar to a suit in 
equity, notwithstanding the statute of 4 H. 

IV. cap. 22 ; because that statute meant 
only to restrain such jurisdiction as did ciarke v. 
take upon it to reverse the judgment, as ch“i 5 o^'*’ 
error and attaint -doth, which the Chan- Timerf”*'" 
eery never pretended to, but leaves the 
judgment in peace, and only meddles with 
the corrupt conscience of the party. And 
although it is said, that the common law 
used some power to restrain such exami- 
nations directly before any statute made ; 
yet these seem rather to examine the man- • 
ner, than the very matter and substance of 
the thing adjudged (e). 

sion ; Focus v. Salisburtf, Hard. 400, 402 ; or mortgagee 
in possession ; Weldon v. Dux Ebor, 1 Vem. 132: but 
see Lingard v. Griffin, « Vem. 189. Nor shall a fine 
levied, in pursuance of a decree, be allowed to operate 
beyond the particular purpose for which it was directed 
to be levied ; Goodrkk v. Browne, 1 Ch. Car. 49. 2 Vern. 

56. 

(e) See the jurisdiction of the Court of Chancery vin* 

4 icated, 1 Ch. Rep. where the point is very elaborately 
discussed. 
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SECTION III. 

So, in natural justice, deeds and writ- 
ings are considered only as memorials 
of the contract, not as a substantial part 
(OGrotiusde of them (1); and therefore any other 
pSsjib!?! proof is as well (/), afid the estoppel will 
jjj equity be regarded against the 
truth : As if a covenant be general, that 
he was lawfully seized, and there is proof 
that it was declared bpon sealing, that he 
should undertake for his own act only, he 
(i) Dr. Cold- shall be relieved (2). So if, in the pur- 
X'cafls. chase of a manor, a copyhold, being a 
little before escheated, "vC^as not intended to 
pass in demesne, and was left out of the 
particular ; yet if the conveyance was suf- 
ficient to pass it at law, the vendor shall 
( 3 )&rW'OT. relieved in equity. (3). So where a 

made in trustees, pre* 
345.’ cedent to the wife’s settlement, only to 

(/) This position is too general, nor do the cases re- 
ferred to support it : I have, hoiVever, already had oc- 
ctusion to consider in what cases evidence ntay be given 
of matter not comprehended in a deed or other written 
instrument ; see b. i. c. § ii note (o). 
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protect the wife’s estate against the vio- 
lence of the times, and not to exclude 
the husband, but the sequestrators ; upon 
proof of this, by one single witness of 
nn undoubted reputatioii (g)« the ntittire 
of the case requiring secrecy, Chancery 
will relieve against the trust expressed in 
the deed (4). ‘ And in case of a surrender (4) Hartiey 
made by a steward of a copyhold, if taucZ’m. 
there be any mistake there, that is only 
matter of fact, and the courts at law will 
in that case admit an averment, that there 
was a mistake, &c. either as to the lands 
or uses (5). ( 5 )w, 

V. Moor, 

2 Vern. 98. Hillv. Wiggett, 2 Veni.547, 


(g) The general rule is, that where the defendant 
in express terms negatives the allegations of the bill, 
and the evidence is only one person affirming whal has 
been so negatived, that the court will neither make a 
decree nor send it to law/^ Pember v. Mathers, i Bro. 
Ch. Rep. 52 ; Mortim& v. Orchard, 2 Ves. jun. 243; 
unless there be circumstances corroboratory of the tes- 
timony of the witness, see Walton Hobbs, a Atk. 19, 
and the cases referred to by Mr. Sanders *in his note. 
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SECTION IV. 

As for a testament proved sub sigillo 
episcopiy it is no estoppel ; yet the last 
will of a inan is looked upon as the last 
serious act of his life, as td the disposition 
of his estate, and musUbe admitted suffir 
cient to repeal all former wills, and much 
mOTe to control all parol declarations. It 
is to be considered, therefore, as it stands 
upon the will alone (§•),, and would have 
been so, even before the making of the 
statute of frauds and perjuries ; for, by the 
'Statute of wills, by which men are enabled 
to make wills, and devise their lands, 
it must be a will in writing, and should 
parol proof be admitted, it would intro- 
duce a mighty incertainty, and an infinite 
inconvenience. 

(g) That parol evidence is, under some circumsftances, 
‘admissible to , convert a legatee into a trustee, see b. 2. 
c. i. \ 4. marg. (3), See Moore v. Moore, 1 Phill. 422, 



Ch.ll.§5 ] AVERMENTS, 8cc. 


Aft 


SECTION V. 

But this rule has received a distinc- 
tion, which has greatly prevailed, viz. 
Between evidence offered to a .court, and 
evidence offered to a jury ; for, in the last 
case, no parol evidence is to be admitted, 
lest the Jury might be inveigled by it; 
but, in the first, it can do no hurt, being 
to inform the conscience of the court, 
who cannot be biassed Qi) or prejudiced 
by it (l). And, therefore, though such an 
averment could not be. admitted, where it («> 
was to make the party a title; yet, where 
it was only to rebut an equity, it might {i). 

As where A. charged his real estate with 
payment of his legacies and debts, and de- 
vised his estate so charged to the defendant 

{h) This distinction assumes more than general expe- 
rience can warranty and though it has occasionally been 
acted upon, the interests of justice would probably be 
.more effectually secured, by excluding* an impression 
which may be improper, than by trusting to the judge^s 
power to control its influence, see Sandford v. Seming-- 
ton, 2 Ves. jun 189. 

^ (t) See cases referred to, b* 2, c. 5. § 3. marg. (6), 

and note (/), p. 131- 
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his nephew, and made the plaintiff his 
wife executrix : Proofs may be admitted, 
that it was A/s intention, that she should 
haye the personal estate clear of the debts ; 
and if it were taken from her by the cre- 
ditors, she should come in as a creditor on 
(i) Gains- the real estate (2). So where a money 
^a^l'ough, legacy, given to an executor, shall exclude 
2Ven).252. surplus*. the presumption 

being, that the testator did not intend him 
all and some ; yet such presumption may 
be ousted or taken away by a proof of the 
testator s intention, that his executor should 
have the surplus, or that his next of kin 
(3) Baeheior should not havo it (d) , especially if a specific 
2 vern.*736. Icgacy Were given to the next of kin ; for 
one may aver the trust of a personal estate. 
So the construction of making a gift a 
satisfaction, has, in many cases, been car- 
ried too far : It is, therefore, reasonable, in 
such cases, to admit of pjirol proof as to the 
{4)Cuthbert testator’s intention (4). However, the later 
2 vwS^!^ 594. resolutions have been very cautious of ad- 
fitting patol evidences, because they en- 
noto (/). courage suits and litigations, and introduce 
the very mischiefs that the statute intended 
(5) Seep. 135 . to prevent (5). 
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SECTION VI. 

But although no proof ought to be 
received to supply the words of a will, 
since the will that must pass the land 
must be in writing* and must be deter- 
mined only by tvhat is contained in the 
written will (1) ; yet there can be no hurt in (i) Lord che- 
admitting collateral proof (2), to make cer- 
tain the person or the thing described (3). 

As where A. devised to* B. lands of 60/. 
per annum, pa3dng 100/. which he by bond 
owed to J. N. ; it happened that the 100/. 
bond was not due to J. N., but to S. H . ; 
but the person who drew the will having 
swore, that the testator intended the debt 
to S. H.t the jdevisee of the lands shall be Masters, 
liable. So to asoeftain the thing, notwith- iai. 
standing the statute of frauds (4) ; for it ^ 4 ,) p^r^ikion 
neither adds to nor alters the .will, but 
only explains whieh of the meanings shall 
be taken. Yet some have doubted, whe- 
ther they could read witnesses on a will 
of lands by the . statute, though it were 
only in preservation of the deyise. But, 
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to be sure, if the devise would admit of 
any sense, they could not be read (*). 


(i) ** Mistakes (observes Lord Hardwicke) are never 
to be supposed, if any construction that is agreeable to 
reason can be found out/’ Purse v. Snaplin, i Atk. 
516. See Phillips’s Tre. of Evi. ch* 10. s. 1 ; ante, B. 1. 
c. 2. s. 7. 




SECTION VII. 

And it is a setded rule in the court of 
Chancery, that although they will read 
parol proof to fortify pny natural con- 
struction that arises from the words of 
the will; yet they will never read any 
parol proof to make any alteration in the 
will, or addition to it {k). And if the 
bequest cannot be made out but by the 
parol deposition of the witnesses, there 
being only initial letters for the names of 
the legatees (/), as it is not substantive in 

(k) Unless fraud or mistake be imputed. 

(Z) As where a blank is added to a general legacy, 
Ao person is considered as referred to, see Hunt r. Hurtf 
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writing, it is not a written but nuncupa- 
tive will, • and, therefore, without the cir- 
cumstances required by the statute, is 

void (1). ( 1) ])(/vi$ V. 

1 Eq^Ca. Abr. 4^3, 404 ;> but see Abbot v. Massic, 5 Vcb. 1 18. 


3 Bro. Ch. Rep. 311, and Attorney General v. Baylis, 
2 Atk. 239. But, quaare. Whether parol evidence is 
not admissible to ascertain the pca-soii intended, if the 
name of the legatee be blindly written, or falsely spelt ? 
Masters Ma»ier$, 1 P, Wms..425. 


VOL. II 


II 
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CHAP. III. 

Of a Discovery. 


SECTION I. 

In the law of nature, when deeds and 
undeniable instruments cannot be pro- 
duced (a), they must then give judgment 


{a) There is no branch of equitable jurisdiction of 
more extensive application than that which enforces 
discovery, and where kept within its due limits there 
is none more conducive to thq claims of justice. To 
compel a defendant to discover that which may enable 
the plaintiff to substantiate a just or to repel an unjust 
demand, is merely assisting a right or preventing a 
wrong. But as the most valuable institutions are not 
exempt from abuse; this power, which ought to be the 
instrument of justice, may be*’ rendered the instrument 
of oppression. A plaintiff, by his bill, may, without 
the least foundation, impute to the defendant the 
foulest frauds, or seek a discovery of transactions in 
which he has no real concern ; and when the defendant 
has put in his answer, denying the frauds, or disclosing 
transactions, (the disclosure of which may materially 
prejudice his interest) the plaintiff dismisses his bill 
witk costs^ satisfied with the mischief he may have 
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according to the testimony of witnesses, 
or, with consent of the other party, give 
him his oath. I say with the consent of 
the other party, for else, in the liberty of 
nature, no man is obliged to put the issue 
of his cause upon another man's con- 
science. Though in the civil law, the 
judge ex officio, if he saw occasion, might 
put the defendant to his oath, or the 
party interested mi^t demand it. And 
this was decisive 'between the parties and 
their representatives, but did not hurt a 
third person (1.) So in Chancery, though 0) 1 Domat’$ 
witnesses are examined, yet you may after- li s/rit c. 
wards examine the defendant (b). And 


occasioned by the publicity of his charge, or with the 
advantage which he may^have obtained by an extorted 
disclosure. The rule, which requires the signature of 
Counsel to every bill, affords every security against such 
an abuse, which forensic experience and integrity can 
supply, but it cannot wholly prevent it. The court 
alone can counteract it; and in vindication of its pro- 
cess must feel the strongest inclination to interpose its 
authority. 

(ft) Directions for such purpose are usual in decrees ; 
but it is by no means true that after publication, or 
even after examination of witnesses, a party may, as of 
course in equity, enforce from defendant a discovery 
of matter material to bis case, except by a crossbill. 

I I 2 
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( 2 ) Tite Pr(h 
tector V. Lord 
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a bill lies there for the discovery of ah 
estate by one who had a title to it ; aS by 
the patentee of the goods of a felon, or of 
one outlawed, for outlawry is in nature of 
a gift or judgment to the king (2). So 
where A. obtained judgment against B. and 
the defendant, to defraud 'him of the benefit 
of it, assigned his estate to trustees for him- 
self. A. may have a, discovery, though it 
is objected, that this is in the nature of a 
foreign attachment, and that there could 
not be a discovery of a man’s personal 
estate in his life-time (3). But if the plain- 
tiff in such case has not taken out execu- 
tion (c), it will hot be allowed (4). And 
it seems agreed, it would not lie against the 
debtor himself, nor to have a general dis- 
covery from a third person (5), but only 
for particular things. So where a fire' 
happens in a man’s house, and burns his 
neighbour’s likewise, although he is liable 
to damages at law, yet the plaintiff in such 


(c) Quare, whether this rule extends to trust pro- 
perty ? And whether a court of equity can give kny 
relief to a judgment creditor as against the money of the 
debtor in the public funds, Dundas v. Dutem, i2 Cox’s R. 
235. But see Horn v. Horn, Ambl. 79. Taylor y. Janet, 
2 Atk. 600. 
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case shall not be assisted in equity; for 
though the law gives an action, yet it does 
not arise out of any contract, or undertak- 
ing of the party (6). But the case is not (g) Morse v. 
parallel, where a lighter is overset by negli “ 2 Vem.443. 
gence of the lighterman, or a ship takes fire 
by the negligence of the master' or ship’s 
crew, these come within the reason of any 
common carrier, anCUtherefore he shall have 
a discovery to enable him to bring his 
action (7). Yet a plaintiff is not admitted ««*•»*• 
to a discovery without verifying his^titji? jil '/vtm!«'.'. ’ 
law (d). So that if there be a fuJliyiiwwcr 
given to the thing in demand, till that be 
tried, the defendants are aiot bound to dis- 
cover. As in a bill for tithes, if they plead 
the statute of 13 Eliz. cap. 20, against non- 
residence in bar : Or in case of tithes of 


(fl) This rule admits of several exceptions ; as, if the 
plaintiff's interest in the ^subject be purely equitable, or 
though legal, it be obstructed by the fraud of defend- 
ant, or the plaintiff be a dowress praying an assignment 
of dower, Curiis v. Curtis, 3 Bro. Ch. Rep. Q20 ; Mundi/ 
V. Mundif, 4 Bro. Ch. Rep, 294, or the bill be for an 
account of mesne profits accrued during infancy, or for 
a discovery of assets on behalf of a creditor. Thomas 
V. Williams, Bunb. 28 5 or to remove some impedimenf, 
or to obtain some evidence, without which the legal 
title cannot be made available. 

II 3 
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conies by custom, if they deny the custom. 
And the rather, because the demand was 
against common right, and if it should be 
otherwise, the defendant by a feigned sug- 
gestion might be forced to discover any 
thing (e). But if in that case, the matter 
be found against the defendant, he shall 
after be examined upon interrogatories. 
But where there is no such great incon- 
venience, as upon a bill* against an exe- 
cutor to discover assets, he must answer, 
thdiigh he denies the debt, because it con- 

(8) 'Randal c^ttis tAe act of another (8). 

V. Headf 

Hard. 188. 

(e) The case referred to, has been often over-ruled, 
it being now held, that to a bill for tithes the defendant 
cannot protect himself from tl^e discovery of the seve- 
ral matters alleged to be titheable, Gumley v. Fontle^ 
noy, Bunb. 6o ; but he may by his answer insist on facts ^ 
in bar of plaintiff right, and have the same benefit 
from such insisting, as in other cases from a plea or 
demurrer. 
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SECTION II. 

As to the difference of the persons (/), for 
whom and against whom a discovery will 
be admitted, it is to be observed, that 
persons who claim lands by a will, or any 

(J ) The object ofpourts of equity in enforcing disco- 
very, being to possess the Tplaintiff, who appears to 
have a legal or equitable right, of that evidence which 
is necessary to enable him to make a legal or equi- 
table right available, it may*be easy to ascertain for what 
persons a discovery will be enforced ; but as it might 
be attended with extreme incpnvenience, if, the*plain- 
tiff having assumed a character which he did not sus-, 
tain, the defendant were compelled to afford the disco- 
very sought by the bfll, the defendant may, by what is 
termed a negative plea, protect himself from making the 
discovery ; see Ld.Redesdale’s Treatise, 188, 222; Hall 
V. Noyes, 3 Bro. Ch. Rep. 489 ; Gun v. Prior, 1 Cox’s 
Rep. 197. It may also happen, that though the plain- 
tiff* have a claim to the* assistance of the court in assert- 
ing his legal or equitable right, yet that the defendant 
has an equal claim to the protection of the court, in 
defending his possession, in which case, the court will 
not interpose on either side. Ld. Redesdale’s Treatise, 
215. Such is the case of bon& fide purchasers, Sac, see 
sec. 3. It may also happen that the situation of the 
defendant may render it improper for the court to en- 
force a discovery, as where the discovery might subject 
the defendant to pains and penalties, or to a forfeiture, 
or to something in nature of a forfeiture, or where the 

I I 4 
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other voluntary disposition, having the law 
bn their side, are entitled as against an 
heir at law (g) to a discovery in equity 
of deeds relating to the estate, and to 
have them deliveted up (A) ; otherwise 

discovery ivquld be a breach of professional confidence 
reposed in defendant as counsel or attorney ; see Lord 
H^esdale's Treatise, 223, 224. to which very valuable 
work I wish to refer the reade/ for a clear and compre- 
hensive view of the subject. 

(g) And an heir at law, though not entitled to come 
into equity upon an ejectment bill for possession, yet 
he is entitled to come into equity to remove terms out 
of the way which would otherwise prevent his reco- 
vering possession at law, and has also a right to an- 
other relief before he h&s established his title at law; 
viz, that the deed and writ may be produced and lodged 
in proper hands for his inspectionr; for every heir at law 
has a right to discover by what means, and under what 
deed he is disinherited. Harrison v, Southcote, 1 Atk. 
540. Floyer v. Sydenham, Sel. Ca, Ch, 2. But see 
ILady Shaftesbury v. Arrowsmith, 4 Ves. 66 ; in which 
case it was held, that the heir at law is not entitled to 
an inspection of deeds in the possession of the devisees ; 
but that an heir in tail is entitled to an inspection of 
the deeds creating the estate tail. That a demurrer to 
a discovery will hold to a bill seeking relief to which 
the plaintiff is not entitled; see Price v, James, 2 Bro. 
Ch. Ca, 319, and the cases referred to in Hodgkin v, 
Longden, 8 Ves. 3. and Todd v. Gee, 1 7 Ves, 277- 

(A) As to the security of title-deeds, it seems that 
though prima fs,cie title-deeds are properly to be en- 
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the heir might defend himself at law by. 
setting up prior incumbrahces, and by 
that means prevent the trying the validity 
of the will (1). So where a will concern- 
ing a personal estate is proved in the spi- 
ritual court, another having a former will 
in his favour may bring his bill to discover 
by what means the latter will was obtain- 
ed, and to have an account of the per- 
sonal estate, an^ whether the testator was 
not incapable and imposed on, though 
objected that it belonged to the spiritual 
court only to prove* the validity of the 
will, and the former will was not proved 
in the spiritual court, as the will in his 


trusted with tenant for ^fe; see Wehhv. Lord Lyminglbn, 
1 JEden’s R., 8. and cases referred to, note (a) ; yet, 
says Lord Hardwicke, it is the ordinary relief of the 
reminder man to have the title-deeds taken care of 
against the tenant for life. Southhy v. Southouse, 2 Ves. 
61a; IvieviJvie, 1 Atk. 430; Strode v. Bldckinmie,^ 
Ves. 222 ; but this equity does not extend to a remote 
remainder man, Iviev. Ivie. It is, however, a general 
rule, that a plaintiff having established an interest in any 
instrument in the hands of the defendant,*is entitled to 
the production of it. Smith v. D, of Northumberland, 
1 Cknt’s R, 363 ; Earl of Salisbury v. Cedi, 1 Cox’s Rep. 
.277 ; Burton v. Neville, 2 Cox’s R. 242. As to the ge- 
neral doctrine, see Ford v. Peering, 1 Ves. jun. 72, As 
to purchasers of an, estate sold in lots, see Boughtonr. 
Jewell, 15 Ves. 176; Dare v. Tucker, 6 Ves. 460. 


( 1 ) Bucheu of 
Nenxmlle v. 
Lord Pelham, 
eVin.Ab.551. 
pi. 12. 



490 A TREATISE OF EQUITY. [Book VL 

favour was (2). But if a bill is brought 
8Vm.Ab.548. by a femoto heir for a discovery of a 
I. c. 4 , 76 ?' tide, and evidence, and to have terms, re- 
moved, and the title at law cleared, this 
is one of the hard cases at law, where 
equity will not assist; fqr as equity will 
not relieve the children, should the re- 
mote heir recover, so neither will it assist 
the remote heir. 


SFX^TION III. 

And purchasers shall** not discover to 
impeach or weaken their title (i), for 
by this method all purchases might be 

(i) It is certainly true, that “ as a purchaser for 
valuable consideration has an equal claim to the pro- 
tection of a court of equity to defend his possession, as 
the plaintiff has to the assistance of the court to assert 
his right,” a court of equity will not, in general, com- 
pel a purchaser for valuable consideration, without 
notice of plaintiff’s title, to make any discovery which 
may affect his own title, Jerrard v. Sanders, 2 Ves. 
jun. 454 ; but that such discovery will be enforced in 
favour of a dowress, see William v. Lamb, 3 Bfo. 
Ch. Rep. 264.' 
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blown up. As whether in a mortgage 
made by A. to B. which had been assign- 
ed to the defendant, there was not some 
trust declared for the benefit of the plain- 
tiff, though plaintiff charged in his bill 
that such a le,ase in defendant's custody 
mentioned it ; for this is but a side wind 
to make a purchaser expose his title, and 
the court will not do it (A:), unless the 
plaintiff make* some proof towards falsify- 
ing his answer to. induce them to it (1). (i) jmv. 
So an assignee of a lease shall not be 
forced to discover whether the lease was 
expired ( 1 ). So there no reason to com- 

As to what ^hall be considered a valuable consideri- 
tion, see 2 Bla. Conj. 297 ; and as to notice, see B. 2. 

C.6. s. 2,3,4; see also Ld. Redesdale’s Treatise, 218. 

(k) It is observable that the reporter has subjoined 
a query to the case referred to, and indeed it seems dif- 
ficult to support the decision with reference to the case 
stated. 

(0 But lessee for years of the conusor of a statute, 
has been compelled to discover what ’estate he had 
from the conusor, to the end that it might be liable to 
the statute, Titchbiim v. Doddington, 8 Vin. Ab. 554- 
pl. 2; and the mortgagee of an estate, partly settled and 
partly unsettled, must discover the boundaries, if re- 
quired, by any person claiming under the settlement. 

Strode v. Blackbume, 3 Ves. 225. 
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pel ome whose lajad lies contigpous 
mine, to discover the. benndaries in his 
deeds; for that would be to help a nmn 
to evidence to evict another of his possesr 
slon (3). And they will never help the 
i?5ue against a purchaser (3). But where 
1 vemf^is. ^ bounty, as a voluntary devise to the 
^erWne v, ^jfe for Hfo, in such case the heir having a 

Clarkey 1 i i . , . . i . 

Vem. 273. good title, VIZ, as heir in tail to lus great 

2 VmiI'^”^’ grandfather, or the like, shall be aided. 

Bmce V. Phi- 
lipsy^y ern.^O 


SECTION ly. 

But with respect to die personal estate, 
there is a difference between contracts 
that are negotiable {m), and such as are 

(m) Where from any vice in a security negotiable at 
law, the holder of it cannot recover upon it at law, it 
is unnecessary for a court of equity to interpose, and 
therefore in Ryan v. Macmath, 3 Bro. Ch. Rep. 15, the 
court dismissed the bill, which prayed that the plain- 
tiff’s name might be struck out of a bill of exchange, 
he not being in partnership with the drawer at the 
time the bill was drawn; it being incumbent on the 
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ndt(i), or where they arc not negotiated 

in a mercantile way (2), where the note c^isceB.i. 

passes as ready money. As if it were Brownv, i)a- 

assigned as a collateral security for a debt Uq.^8o!™ 

already contracted, for there, if the note 

was fraudulently obtained, or by gaming 

(/i), he has no remedy against the drawer. 

But if he actually negotiates it for value, 
the indorsee shall in all events have his 
money of the drawer, though he has paid 
it before, or it was obtained by fraud; 
because the indorsee has a legal right to 
the note, and a legal.remedy at law, which 
the court of equity ought not to take 
away from him, and it would be to the 


holder of the bill t(j prove the partnership upon the 
trial at law : but it may sometimes be necessary for the 
drawer or acceptor of the bill to come into equity for 
the purpose of obtaining a discovery of the considera- 
tion for, or manner in which such negotiable security 
was obtained ; and in such cases, if the objections are 
not available at law,* equity will relieve against the 
payee, and all others who can be affected with notice 
of such objections. 


(n) That all securities given for money won orient 
at play are void, see Boyer v. Bampton, 2 Str. i 
Lowe Vi Waller, Doug. 716 ; and that so are also secu- 
rities founded on usurious consideration, see Lowe v. 
Waller, Doug. 708 ; and B. 1. c. 4. s. 7. note (A). 
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(3) Glib. Lex. 
Pr®. 288, 289. 


(4) Turton 
V. Benson, 

2 Vem. 764. 
mu V. CaiUo- 
vel, 1 Ves. 123. 
Cittory. Burke, 
1 Bro. Ch. 
Eep. 434. 


(5)Gilb.Lex. 
Pr®. 290, 29 ii 


A TREATISE OF EQUITY. [Book VI. 

ruin of all commerce, if the original cause 
and consideration of such note should be 
inquired into (3). But the assignee of a 
chose in action has no remedy at law, or 
right to sue in his own name, and has 
only an equitable remedy. And this fails, 
when the bond or covenant is obtained 
by fraud (4), or the obligor has a legal dis- 
charge, as a release upon payment of the 
money. So if the bond were assigned for 
value before payment, there an equitable 
interest passes, and in such case if the obli- 
gor pays the money to the obligee, and 
cannot plead such paynient at law, a court 
of equity will not interpose to assist him ; 
but if he can, equity will not interpose to 
assist the assignee (5). 
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SECTION V. 


In tlie civil law the oath was only to 
be tendered in, civil matters, when the 
facts and circumstances may render the 
use of an oath just and decent, and not in 
criminal matters (1)^ any more than in the 
law of England.. And it is a standing rule b- s- ^3- 
in equity, that no one is bound to betray 
himself (o). For it is the business of 
courts of equity to 'relieve agamst(2), 
not to assist forfeitures ; and by law no 
one is bound to discover'any matters which 
tend (p) to subject himself to penalties or ’ 


forfeitures (3), as* a penal clause in an act 
of parliament (4), or in a deed, though 257, 224. 
said it was not a penalty, but part of the 
contract. But otherwise, if he covenants ^ 


not to plead or djemur to any bill which 


(0) See Grounds and Rudiments of Law and Equity, 
225, where this rule is very fully considered. 

(p) The rule being that “ a man shall not be obliged 
to discover what may subject him to a penalty, and not 
what must only,” per Lord Hardwicke, i Atk. 539. 
See also Wallis v. D. qf Portland, 3 Ves. 494. 
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should be brought against hiin in equity 
(5), or the plaintiff waves the penalty (q). 
Buy$tead, And such pleas ought to have the greatest 

lEq.CB.Ab. . ^ , p ^ % 

77, 76. strictness and exactness as tend to the sup- 
port of wrong-doing (6). And in some 
Giib.Rep.i8r. cases, even for a trespass, a bill is proper 
enough in this court, vis. where by the 
secret contrivance of it, it cannot easily be 
pxoved (7). As if a man in his own ground 

^iHsr ^ under ground to my mineral, 

Taylor v* and the like. So in case bf a bill by the 
Bu^f95.’Eas< East India Company for a discovery, arid 
to prevent an interloper's trading to 
vem. 3CM5. Judies, there is a great difficulty 

as to the proof, the matter for the greatest 
, part having been' transacted in the East 
Indies ; and therefore the plaintiffs setting 
forth, that they were willing to wave the 
^ forfeiture, shall have a discovery (8). So 
where the charge is not by way of trespass, 
but under coloujr of title, as that defendant 
by colour of sequestration by the corilmlt- 
tee, had seized several tithes, &c. due to 
plaintiff, the pladnliff may pray a discdvei-y 

(g) See Ld. Redesdale’s Treatise, 157, 158, a‘^4; 
where the general rules and their exceptions upon this, 
subject are bro^ght toigether jand phseryed upon with 
the usual accuracy of that work. See also 8 Vin, AW 
Tit. Discovery. 



Ch. III. 1 6 .] OF A DISCOVERY. 49 

of the particulars so taken, and their value. 

,So where a man by colour of a title enters 
into a house. See. and possesses himself of 
the goods, &c. for it may be impossible 
for the plaintiff to discover the particulars 
without such a bill. So where a will is 
proved, and the precedent administration 
revoked, such bill is usually necessary for 
the discovery of the goods: and yet in 
strictness of law there was a trespass ( 9 .) 0>) Cage 'f- 

Warner, 

Iltvrd. 18 - 2 . 


sectionVi. 

And when this* court can determine 
the matter, it shall not be an handmaid 
to the other courts (r), nor beget a suit 

(r) There are some* cases in which, though the 
plaintiff might be relieved at law, a court of equity 
having obtained jurisdiction for the purpose of disco- 
very, will entertain the suit for the purpose of relief ; 
Bishop of Winchester v. Knight, i P. Wms. 406 ; 
Story Lord Windsor, 2 Atk. 630 ; Worrall v. Mar- 
lar, Exdb. July 1786 ; Lee v. Alston, 1 Bro. Ch. 194. 
But there certainly are other cases, when, though the 
plaintiff be entitled to. a discovery, he is not entitled to 
VOL. II. K K 
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(1) Parkerv. to be ended elsewhere ( 1 ). And there- 
»e,2Ch,ca. ^]jere a -trial at law was pressed for, 

whether there was a new publication or 
not, it was said, the cause must properly 
end here ; and where the court has a 
jurisdiction as to the end, it must have it 
likewise as to the meai^s. And if the 
court is fully satisfied, as to the evidence, 
they will not send it to a trial at law at 
all(<). 

relief, Jesiis College v. Bloomy 3 Atk. 262 ; Sloane v. 
Heathfield, Bunb. 18. Piers v. Piers, 1 Ves. 521 ; Geaek 
V. Barber, 2 Bro. Ch. Rep. 61. To strike out the distin- 
guishing principle upon which courts of equity in 
such cases have proceeded, would be indeed extremely 
usefid, but after having given considerable attention to 
, the subject, I find myself incapable of reconciling the 
various decisions upon it. It is however, as already 
observed, now settled, that if th^ bill seek relief, ' a 
general demurrer will hold, if the plaintiff be only en- 
titled to discovery, 2 Bro. 319. 4 Bro. 489. 

(s) CLuere, whether this rule applies to the case of 
wills of real estate obtained by fraud ? See Kenrick v. 
Bransby, 3 Bro. P. C. 358, B. 1. c. l. s. 3, p. 12, note. 
See also B, 1 . c. 2, s. 3, p. 65, note. 
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SECTION VII. 

For an issue at law is a feigned issue in 
an action upon the case, directed by the 
chancery for the better information and 
guiding the conscience of the court (1). rOPre ,"'Ch. 
And therefore no issue ought to be directed v. 
to try a matter fully proved in the cause (#). 

So where the proof of deeds is very plain, 
it would be dangerous to direct an issue 
to try the reality of them. Neither is it 
proper to direct an issue, whether there be 
a trust or not, especially* where a trust ‘ap- 
pears by implication from the nature of 
the case. And regularly an issue ought 
not to be directed to try a title not alledged 
in the plaintiff’s bill. Yet if upon the 
hearing, a matter not in issue does appear 
to the court which goes to the very right, 


(t) There are many cases in which an issue is con- 
sidered as matter of right, as where the bill seeks to 
establish a will of real estate, the heir at law is entitled 
to an issue as of course ; so, if the question be a purely 
legal question, either party may claim an issue to try it. 
And in Fitton v. Lord Mucclesjield, i Vern. 293, it is 
said, that a decree to bind the inheritance ought not to 
be made on one trial only. 

K K 2 
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( 3 ) Balch 
Tucker, 

2 Cb. Ca. 
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the court will sometimes order an issue at 
law to try it, and decree thereupon (2). 
And issues are frequently directed where 
matters of law are mixed with matters of 
fact (u ) ; because the judges can explain to 
the jury what the law would be, if they 
should find the fact. 

(u) As the court directs an issue for the better in- 
formation of its conscience, it is in its discretion to 
grant a new trial, or even a second or third new tri^lI; 
see Matthews v. Warner, 4 Ves.* 206, and cases there 
referred to; Pemberton v. Pemberton, 11 Ves. 52. 
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-Abatement — amongst legatees, ii. 374. 
ABEYANCE— freehold in, ii. 84. 

ACCIDENTS — ^when relieved in equity, i. 15. 158. 
ACCOUNT — ^when decreed in equity, i. 13, ii. 184. 
when not, i. 15. ii. 284. 
stated — when opened, i. 15. 
of waste, i. 13. 

Mesne profits, i. 14. 

Dower,*ii. 22. 

Executor, how to account, ii. 415. 

Trustee, how to account, ii. 186. 

Mortgagee, how to account, ii. 306. 272. 
ACCUMULATION, ii. 93. 

ACQUIESCENCE, ii. 163. 

ADEMPTION — of legacy, ii. 351, 352. 
ADMINISTRATION— kinds of, ii. 384. 

when to be granted, ii. 387. 
by whom to be granted, ii. 387. 388. 
to whom to be granted, ii. 387. 390. 
durante minori when determined, i. 83. 

revocation of — ^its effects, ii. 388, 389. 
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ADMINISTRATOR — power of temporary administrator, ii. 

385- 

durante minori cetatCy his power, ii. 386. 

ADULTERY, i. 95. ' 

ADVANCEMENT— of child, ii. 121. 

AGENTS — contracts by, i. 296. ii. 179. 189. 
when liable, i. 296, 297. 
notice to, ii. 154. 

AGREEMENT — decreed in specie, i. 29. 30. 151. 
though not equal, i. 1 26. 
though founded on mistake, i. 116. 
though void in law, i. 37. 103. 
though in part becowie impossible, i. 209, 210. 
though not performed by plaintiff by day sti- 
pulated, i. 391, 392. 

nor to the whole extent of his pai’t, i. 394. 
w'hen not decreed — ^for want of consideration, 
i. 127, 128. * 

because it would work a forfeiture, i. 225. 
unreasonable, i. 130. 327. 351. 
void in law, i. 222, 223, 224. 
uncertain, i. 172. 175. 
discharged afterwards, i. 392. 
damages stipulate^ d, i. 151. 
not proceeded on for length of time, i. 392, 
obtained indirectly, i. 122. 130. 
not reduced into writing, i. 176, 
against the policy of the court, i. 1 34. 
made illegal by^a act of parliament, i. 221. 
not mutual, L 433. 

if plaintiff fail essentially in his part, i. 391. 

When set aside as fraudulent and underhand, 
i. 267. 

specific performance-^in the discretion of the 
court, i. igo. 

upon what terms decreed, i. 231. 
parol, when, and when not, decreed^ 
i.. 177. 184. 
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AGREEMENT — hAw to be construed, i. 388. 

extended beyond provision of the parties, i. 372. 
in what manner to be executed, i. 388. 
ceremonies required in a^eements for land, i. 17G. 
counter agreements, i. 266. 
in fraud of marriage, i. 162. 266. 269J 
by tenants in tail, i. 301. 

See Marriage Agreements, Infants, Lunatics, Baron and 
Feme. 

ALIENATION — to u^es, ii. 8, 9. 

ALIENEE — how affected by uses, ib. 

of feoffee without notice of uses or without con- 
sideration, ii. 143. 

ALIMONY— when decreed ifi equity, i. 105. 

ALLOWANCE — to Executors, ii. 176. 

to trustees, ib. 

ANNUITY — when affected by inadequacy of consideration, 
i. 247. 

how construed, i. 248. 
when void for usury, i. 244. 

APPOINTMENT — defectively executed, i. 322. 

subject to debts of party having a general power 
to appoint, i. 326. 

APPORTIONMENT— 4 what may be apportioned, i. 384, 385, 
386. 

what not, 387. 

APPROPRIATION — by executor in the funds, ii. 187. 
APPURTENANT — things appurtenant when they pass, i. 454. 
ARTICLES OF SETTLEMENT — ^how construed, and when 
and where not allowed to control the settlement, 
i. 203. 407, 408. 

ASSENT — ^what essential, i. 46. 

when implied, i. 163. 206, 

ASSETS — copyhold, when assets, ii. 400. 
what legal, ii. 400, 401, 402. 
what equitable, ii. 402. 

term, when real and when personal assets, ii. 114. 
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ASSETS — ^wjien and for whom marshalled, ii. 286, 287. 297, 
298. 

ASSIGNMENT — covenants of lessee, when discharged by 
assignment, i. 359, 360. 
what may be assigned, i. 214. 
to a beggar, i. 36*0. 362. 

ASSIGNEE — subject to what covenants of the lease assigned, 
i- 357- 

when liable to payment of rent after assignment, 
i- 35,9- # 

ATTORNEY — ^lot to disclose in evidence what is profession- 
aTly confided to him, ii. 4G0. 
contracting with his principal, i. 135. ii. iSt^. 

AUCTION — puffing, whether I e^al, or illegal, i. 227. 

AUCTIONEER — signing an agreemeht for sale is sufficient, 
i. 179. 

AVERMENT — wdien allowed to explain a deed, i. 200. ii. 470. 

• BAILMENT— kinds of, ii. 1. • 

BARGAIN — catching, when set aside, i. 141. 

. losing w|ien decreed, i. 133. 

BARGAIN AND SALE— its nature, ii. 12. 

wlien complete, i. 217. ii. 35. 
consideration of, ii. 32. 
how construed, ii. 4?). 

BARON AND FEME — regarded as one person in law, i. 94. 

their capacity, how regarded in equity, i. 109. 
contracts interse, i. 101, 102, 

her acts during coverture with her husband, how- 
far binding on her of on her husband, i. 91. 93- 
113- 

acts of feme covert as executrix, i. 93. 
what acts of the husband will bind the property 
of the wife, and what not, i. 294. 310. 313. 
in what actions husband and wife must join, 
i- 318. 

when the wife may sue or be sued in equity with- 
out her husband, i. 94. 109. 
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BARON &c FEME — ^when to be considered as feme sole, i, 109. 

term of the wife or her possibilities, when vested 

in her husband, i. 313. 317. 
separate estate of the wife, how charged, pro- 
tected, or disposable by her, i. 103. 107. 112. 
when and upon what terms the husband shall be 
aided for the portion of his wife, i. g8. 307. 
extent of wife’s equity to a settlement, i. qG. 
97. 98. 

debts of wife when not chargeable on husband, 
99 - 

gifts between husband and wife, when good, 
when not, i. 103. 107, 

alimony, or septate maintenance, when decreed 
to the wife, i. 105. 

what property of the wife survives to her, i. 313. 
317 - 

agreement or covenant by husband to procure 
conveyance of wife’s real estate, when and when 
not specificallj'^ decreed, i. 294. 
conveyance by wife before marriage, wheti a fraud 
on subsequent marriage, i. 108. 
purchase by husband, when an advancement for 
his wife, ii. 125. 

wife, when* a creditor on her husband’s estate, 
i. 104. 

BASTARD — ^how considered in law, ii. 123, 124. 

BEQUEST — doctrine of, ii. 344. 

BILL — effect of retaining^ i. 157. 

for discovering — ^when and from whom it lies, ii. 482, 
et seq. 

to perpetuate testimony, i. 10. 
of exchange — consideration of, i. 345. 

BLOOD — when a sufficient consideration to raise an use, 
ii. 26. 33. 

BOND — when lost relieved in equity, i. 15- 1^- 
penalty of — See Forfeiture, 
obtained from a man when drunk, i. G7. 
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BOND-^upan considemion, i. 224. 
jiro terpi causa^ u 227. 228. 
to procure a marriage, i. 263-4. 
of resigiiatioK, i. 223. 
for money won at play, i. 234. 
voluntary, i. 347. 
in restraint of trade, i. 265. 
what Words will pass a bond, ii. 332. 

BOTTOMRY BOND— what, i. 251. 

vdien aided in equity ,*i. 252, 253. 

BOUNDARIES — uncertain, i. 158, 

commission to set out, i. 22. 

BROKAGE. See Marriage Btokage, i. 141. 253. 268. 

See Office Brokage, i. ,225. 

BUILDING — covenant to build, rebuild or repair, i. 355. 358. 

CASUALTIES — ^involved in nature of contract, i. 133. 372. 
when relieved against, when not, i. 376, 377. 

CATCHING BARGAIN — ^when set aside, i. 340. 

CHARITY — ^visitation of,rii. 208. 

• 

-CHARITABLE USES — commission of, ii. 209. 

what, ii. 209, 210. 
commissioners of, ii. 209. 
defective conveyance of, when aided, 
ii. 211. 

devise to, how it operates, ii. 21 1 . 
how restrained, ii. 212. 
what may not be devised to, ii. 212. et 
seq. 

what devise will be good, ii. !2'i4, 215. 
devise to, but object not defined, ii. 
218. 

object not in existence, ii. 218. 
devise to, executed ct/pres^ ii. 218, 219. 
trustees to, their power, ii. 221. 
augmentation of fund, how surplus sball 
he applied, ii. 220* 223. 
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CHATTELS — ^what will pass by such description^ ii. 333* 
CHILD— in ventre sa mere^ ii. 347. 349. 

CHILDREN — ^who to take under general description of, ii. 349. 
CHOSE EN ACTION — ^when assignable, i. 213. 
COMPENSATION — upon partial failure in the performance 
of agreements, i. 393. 
forfeitures, when relieved against in equi- 
ty, i. 395- 

when decreed in damages, ii. 4524. 
COMPOSITION of debts by executor, or trustee, or subse- 
quent encumbrancer, ii. 187. 189. 

CONCEALMENT — ^when fraiydulent, i. 163. 

CONCURRENT LEVITATION— what, ii. 94. 

CONDITION — ^breach of cemdition when aided, i. 399. 

precedent and subsequent, i. 259. 399. 
in restraint of marriage, i. 255. 
against law, i. ^31. 

broken in circumstances, or becoming impossi- 
ble by the act of, God, i. 221, 400. • 
when not relieved ih equity, i. S2i, 395, 400. 
when and where to be performed, i. 430. 
CONDITIONAL LIMITATION— what, ii. 158. 

• words of, ii. 88. 

• CONFIRMATION— what agreements may be confirmed, and 

what not, i. 138. 141. 145. 269- 
CONSIDERATION — when and when not requisite, i. 335. 

what a sufficient consideration, i. 345. 
failing before or after performance of 
agreement, i. 133. 370. • 

what a good, and what a valuable consi- 
deration, i. 269. ii. 27. 

See Inadequacy of Consideration — nudum pactum. 
CONSTRUCTION. See Deeds, Wills, Covenants, Trust. 
CONTINGENT INTEREST— i. 214. 

CONTINGENT REMAINDER*— how it differs from an 

executory devise, ii. 85. 
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CONTINGENT REMAINDER — how from a springing use, 

ii. 87. 

when it may be destroyed by 
. tenant for life, ii. 89. 90. 

CONTRACT — ^foreign contract, how construed, ii. 444, 445. 
between parent and child, i. 138. 

attorney and client, i. 1 37, 1 38. 
with heirs, i. 1 37. 
sailors, i. 138. 

CONTRIBUTION. See Apportiorinjuent. 

CONVEYANCE— when aided. 

if defective, i. 38. 

if intent of parties be mistaken, i. 116. 123. 
443, 444#- 

if deed be lost, i. 1^. 
when not aided, 
if voluntary, i. 348. 
if against an equal equity, i. 320. 
when avoided. 

if obtained indirectly, i. 122. 
if obt£^ned from an heir without a full con- 
sidei*dtion, i. 135. 141. 
if fraudulent as against creditors or pur- 
chasers, i. 270. 277. 
when not avoidefl. 

though made upon a false suggestion, 
i. 124. * 

though unreasonable by matter ex post factoy 

i. 132- 

if founded on^mistake of all persons parties 
to it, i. 117. 

' • t. 

upon what terms avoided, i. 140. 
COBYHOLD — defective surrender of, when supplied, i. 39. 

limitation of copyhold to uses, how construed, 
ii. 51. 

when assets, ii. 400. 
forfeiture of, i. 386. 

COPYRIGHT— in books, i. 34* 
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CORPORATION — by what contracts bound, i. 306. 
COVENANTS — ^what words sufficient to create a covenant, 

i. ‘ 146. 

when specifically decreed, i. 30. 3G. 149, 294. 
when not specifically decreed, i. iC8. 235. 294. 
355- 356- 

satisfaction of, ii. 32G. 

when mutual, when independent, i. 389. 391. 
how construed, i. 146. 436. 
when a specific lien on lands, i. ^67. 
when it* will bind after-purchased land, i. 21G, 
217. 

breach of covenant, when restrained, when 
not, i. 153, 154. 
to repair, i. 355. 
to build, i. 355. 358. 
to renew, i. 433. 
when collateral, i. 354. 
when it runs wijh the land, i. 355- 
who bound by, and who entitled to benefit 
of running with the land, i. 354, 355. 
who bound by cov^ant collateral, i. 354. 
to stand seised, ii. 46. ^ 

consideration of covenant to stand seised, 

ii. 26, 27. 

bargain afed sale, when so construed, ii. 46. 

• COURTESY — Tenant by, of trust estate, ii. 99. 

CUSTOM OF LONDON— what, i. 289. 

frauds on custom of London re- 
lieved in equity, i. 289. 

CY PRES— Charity, ii. 218, 219. 

DAMAGE — irreparable, how prevented in equity, i. 43. 

by fire, tempest, &c, ii. 375. * 

DAMAGES — when equity will interpose, though damages be 
stipulated, K151. 
when not, i. 154. 

how considered iii equity, ii. 423, 424. 
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DAMNUM, AD QUOD^i. 44 * 177 ' ii« 44 *- 
DECREE-r^to what purposn; equal to a judgment at law, 
i. 316. 

to what purpose not equal to a judgment at law, 
ii, 405,* 

how enforced, i. 35. 
when notice, ii* 153. 

DEBTS — ^in what order to he paid by executor, ii. 404- 

real estate when charged with debts, ii. 404, 405. 
DEED — ^when lost, relieved in equity, i. 15, 16, 

obtained from persons of weak understanding, i. 63. 
68, 69. 

obtained from one in exCremis, L 69. 
obtained by fraud or misrepresentation, i. 1122. 
how construed, i. 426. 440. 445. 453. 
when controlled by avermenf of matter 1.230. 

ii. 467. 

DEEDS — when several are made at the same time they are 
construed as one entire conveyance, i. 436. 
deposit of title, i. 186. 
inspection of, ii. 486. 
production of, i^. 

, securing of, ib. 

DEPOSIT — ^what, ii. 1. 

of title deeds, i. 1 87. ^ 

DEPOSITIONS — ^in equity, ii. 464. 

DESCENDANTS— who take as, ii. 347 - 
DESIRE — words of, ii. 36. 

DEVISE — fraudulent, f. 283. 

how to be executed, i. I92. 
how construed, i. 426. 
when fee passes without word heirs, i. 442. 
when parol evidence admissible to explain, i. 201. 
427. 

what passes by devise, i. 218. 
of estate contracted for, i. 219. 
of a po^ibility, i. 219. 
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DEVISE — for payinen;t of debts, i. 447. 
in terrorem^ i. 259. 
repugnant clause9> i. 450. 453. 
what words in a will gives an estate in fee, u 442. 
ii- 52 , 53- 

what words in a will gives an estate taij, ii. 67. 
of the fee by implication, i. 442. ii. 53, 54. 
of an estate tail by implication, ii. 56, 57. 
when an estate will arise, be enlarged, controlled, 
or destroyed by implication, and when not, 
ii. 56 to 6 y. 

to an infant in ventre sa mere^ ii. 90. 

to children, generally how construed, ii. 345. 349. 

to charitable uses when good, whennot, ii. 211. 213. 

when executed cy 'pressy ii. 219. 

lapsed devi^, ii. 367. 

executory, ^ee Executory Devise. 

■ 

DISCOVERY — in what cases equity will compel a discovery^ 
i. 22. 15, 22.* • 

when, for whom, and against whom, enforced 
in equity, ii. 482, et seq. 

DISCRETION — how construed in equity, i. 23, 24. 
of trustee, ii. 172. 

DISTRIBUTION— doctrine of, ii.ggi. 

statui^ of, ib. 

^DISCONTINUANCE — not relieved against in equity, i. 302. 
DIVIDENDS not apportionable, i. 386. 

DONATIO CAUSA MORTIS— what, i. 289. 

DOWER — decreed in equity i. 22, 158. 

arrears of dower decreed to representatives of dow- 
ress dying before her right established at law,, 
i- 23. 

discovery of land subject to dowers enforced Against 
a purchaser, i. 23. ii. 147. 

DRUNKENNESS — in what cases equity will relieve, i. 68. 

ELECTION— when allowed, as to money directed to be laid 
out in land, i. 425. ii. 193. 
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ELECTION— of devisee claiming under, ’and against the will, 

ii. 325* 

ENTRY — whether necessary by trustees, ii. 145. 

EQUITABLE ASSETS. See Assets. 

EQUITY— what, i. 6. 9. 

its jurisdiction, i. 4. 9. 34. 

will not interpose if plaintiff will not do equity, i. 25- 
140. 327. 

if his conduct be wrongful, i. 25. 140. 
if the demand be unreasonable, i. 226. 327. 
against a statute, i. 18, 19, 20. 25. 
against a general rule of law, i. 13. 22, 23, 24. 
if plaintiff has an equally effective remedy at 
law, i. 159/ 

if the demand be stale,* i. 329. 
if the equity be equal, i. 321. 351. 
in general against stipulated damages, i. *152. 
will interpose to supply the defects in circumstances, 

i. 36. 3 B. 

when there is no remedy at law, i. 158. 
when the legjd remedy is fraudulently obstructed, 
i- 159- 

against a penalty, i. 153. 395. 
considers acts agreed to be done, as actually done, 
i. 419. ' 

estoppels not favoured in equity, ii. 471. 

ESTATE auler vie — in what case personal assets, ii. 401. 
how distributable, ib. 

ESTATE TAIL — what may be entailed, what not, i. 299. 

what may be limited in the nature of an 
entail, i. 300. 

what words will in a will create an estate 
tail, ii. 67. 

by implication, ii. 56, 57. 
qualities of, i. 299. ii. 80, 81 
trust, how alienable, i. 150. 304. 

See Tenant in Tail. 
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ESTOPPEL— ii. 472' 

EVIDENCE— of matter dehors the deed when admissible, 
i. 200. 

parol admitted to rebut 'an equity, i. 202. ii. 42. 

131- 

of parol agreement, i. 181. 
of marriage agreements, i. 191. 
admissible to repel presumption, i. 331. 333, 334. 
to explain latent ambiguities, i. 118. 427, 
to creaife a trust, ii. 1 20. 
general rules of, ii. 448. 
in equity what, ii. 448. 452. 461. et seq. 
in what cases parol evidence admissible, ii. 4C8. 
et seq. 

EXCHANGE — by tenant in tail, i. 302. 

EXCOMMUNICATION — disqualification of a witness, ii. 45^* 

EXECUTOR— office of, ii. 380.^ 

powers of, before probate, ii. 380. 
when bound to prove, ii. 384. 
effect of renunciatiw by, ii. 381. 
payment of debts &y executor, in what ordei;, 
ii, 400. 

allowance to, ii. 176. 

in what cises chargeable with interest, ii. 18G, 
187. 

in w'hat case not liable to the fall ot stocks, 
ii. 187. 

how to account, ii. 411. 
alienatioi^f term by, ii. 149, 
when charged for acts of his companion, ii. 181.^ 
when, and when not, entitled to surplus, ii. 127. 
when entitled to retain his own debt, ii. 4^^* 
413 ‘ 

infant executor, i. 83. ii. 383* 
feme covert executrix, i. 93. 
de son torty ii. 420. 

O o 


VOL. II. 



5(32 GENERAL INDEX. 

EXECUTORY DEVISE— what, ii. 84. 

liow it differs from a contingent rc' 
mainder, ii. 8y. 

how it differs from a springing use, 
ii. 44. 87. yi, 9‘2. 

within what time it must take effect, 
ii. 91. 

whether capable of being destroyed, 
ii. 96. 

EXPECTANCIES— contracts for, i. 1*^5. 

FEME COVERT. See Baron and Feme. 

FEOFFEE — to uses, how affecHid in equity, ii. 8, 9. 

alienation by feoffee to uses, when good, wlieji 
not, ii. 134. 

FEOFFMENT — to uses, how it operates, ii. 20. 

when to use of ^feoffor, ii. 23. 
how it differs from covenant to stand seised, 
ii. 134, 

FINE — when complete, i. 174. 

by an idiot or lunatic, i. 53* 
by an infant, i. 84. 86. 

whether necessary to suppor^ a recovery by baron and 
feme, i. 310. 

in what cases courts of equity will interpose against thfe 
operation of a fine, ii. 472. 

FORFEITURE — when relieved against in equity, i. 153. 395. 

FRAUD — veri aut suggestlo J'alsi, i- 124. 164. 

species of fraud enumerated, i. 125. * 

in obtaining a will, where and how relievable, i. 70. 
infant conusant of fraud, when bound, i. 76, 77. 
conveyances or gifts in fraud of creditors, i. 270. 276. 
278. 

conveyances in fraud of purchasers, i. 278. 
conveyances in fraud of marriage, i. 269. 
counter agreements when fraudulent, i. 265, 266. 
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FRAUD — fraudulent devises, i. 283. 

party to a fraud not relievable in equity, i. 139. 
length of time not a bar to investigation of fraud^ 
h 331- 

inadequacy of consideration, when evidence of fraud, 
i. 127, 128. 

shall not be presumed, i, 347. 

FREEHOLD — ^in abeyance, ii. 84. 

GAMING — contracts and securities for money lost at play 
void, i. 234t 235. 

contract for money lent at play, i. 235. 

GIFTS — between husband find wife, i. 102. 
fraudulent, i, 2 76*. 

in contemplation of I'ftarriage, i. 439. 
when perfcctf i. 207. 

GOODS — what passes by description of goods, ii. 332. 
GOODWILL OF A TRADE— L 265.^ 

GRANDCHILDREN — equity will not supply a defective 

conveyance in favour of a grand, 
child, ii. 31. 

nor the wa?|t of a surrender, ii.*i23. 
grandchildren after the death of their 
father, are in the immediate care of 
their grandfather, ii. 1 23. 
h»w bonds taken in their names, or 
leases made to them, are considered, 
ii, 123. 

GUARDIAN — kinds of, ii. 225. 237. 

in chivalry, ii. 237. 

prerogative^of Crown in matters of, ii, 223, 226. 
jurisdiction of chancery, as to infants, how de- 
rived, ii. 226. 
its extent, ii. 231. 240. 
how appointed, ii. 234, 

who entitled to guardianship by nature, ii. 237. 
by soccage, ii. 240. 243, 
by reason of nurture, ii. 244. 
by will, ii. 245, 24G. 
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GUARDIAN — power of, iu 24G. 249,250. 
who may appoint, ii. 246. 
to what children, ii. 245, 246*. 
who may be, ii. 247. 
how appointed, ii. 247. 
when determined, ii. 248. 
effect of appointment, ibid, 
duty of, ii. 249, 250. 

HEARSAY — when evidence, ii. 451. ^ 

HEIR — of the body, wlien a ivord of purchase, when of limi- 
tation, ii. 70 to 78. 

entitled to come into equity to remove terms out of 
the way, ii. 488. 

when, and when not, entitled to protection, ii. 194. 

inspection of deeds, 
ii. 4^^* 

resulting trusts for, ii. 153. 

HOUSEHOLD STUFF — ^what passes by description of, ii. 339. 

IDIOT-r-who is, i. 62. ^ 

property of an idiat vested in the crown, i. 541 
IMPLICATION — estate by, i. 449. ii. 57; 

INADEQUACY OF CONSIDERATION— when ground of 

relief in equity, i. 127. 
when not, i. 127. 

INCLOSURES OF LAND — when compelled by suit in equity,* 

j- 293. 

INFANT — contracts by infants, when void or voidable, and 
and when not, i. 73, 74< 75> 77- 

marriage contracts of infants wlien binding, when 
not, i. 75, 76. 
bound by decree, i. 82. 
when not, ibid. 

what acts infants may do, or be decreed to do, i. 83. 

infant executor, when bound, i. 83. 

infant trustee or mortgagee, ibid. 

may execute a power over real estates, i. 85. 

conusant of a fraud, i. 77. 
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INFANT — levying a fine> i. 86, 87. 

bound to perform a condition, i. 90. 
estates of infants, how to be managed, i. 88. 
matters of record, when to^ be avoided by infants, 
i. 86, 87. 

maintenance of, ii. 234, 235. 
guardians of , — See title Guardian, 
in what case bound by the statute of limitations, 
ii- 235. 

INJUNCTION — whenrfieccssary to account, i. 13. 

to restrain waste or nuisance, or printing ' 
books, &c. 

when granted, i. 11. 13. 33, 34, 35. 
to restrain tl<ti negociating a bill of exc;hangc or 
promissory note, i. 43* 

to restrain the husband from assigning the 
property of his wife, il>. 
to restrain the defendant from being inducted 
to a living fVhen granted, i. 43. 
INSPECTION OF DEEDS— whocntitlcd, ii. 489. 
INSURANCE — how’ considered, 1,247. 

INTENSION — in construction of ^eeds, i. 146. 

in construction of marriage articles, i. 200. 202. 
403 - 

in constrliction of wills, i. 448. 
in creation of uses, ii. 44. 
in limitation of uses, ii. 49. 
how to be collected, i. 426. 
how far to be enforced, i. 434. 440. 448. 
INTEREST — reason of Allowing, ii. 423. 

when not allowed, ii. 428. 

on what debts allowed, ii. 429. 439. 

from what time allowed, ii. 430. 439- 

legacies, ii. 433. 

rate of, ii. 441. 

limited to penalty, ii. 431. 

when allowed, though it exceed the penahy, 
ii. 426. 
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INTEREST— when allowed on mortgages, when not, IL 432, 

executor or trustee, when chargeable with, and 
what rate, ii. 184, 185. 
on foreign contracts, ii* 442. 
on interest, i. 436. 

INTEREST, CONTINGENT— i. 214. 

vested, ii. 370. 

INTERPLEADING— i. 11. 

INTESTATE AND INTESTACY— ii. 383- 

See also Administration and Administrator. 

JOINT-TENANTS — survivor when bound by agreement to 
make partition, i. 371. 
ill what cases the land or other thing shall 
survive, ii. 102.* 
when not, ii. 103. 

ISSUE — when word of purchase, when of limitation without 
' leaving issue, wh^m restrained to time of death, 

ii. 321. 

JUDGMENT— fraudulent, i. 11. 

JURISDICTION — of couits of equity, i. 10 to 23, ' 

'' assistant to — concurrent with — and exclu- 

sive of courts of law, i. 10. 
when it operateji merely in pcrso 7 mmy i. 33. 
37 - 

how enforced in reiw, i. 35. 
of cliancery in matters of lunacy, i- 53. 
ii. 225. 

as to guardianship, ii. 225. 

JUSTICE— what, i. 1.4, 

KIN. Sec Next of Kin. 

KING — what matters belong to the king, as pater patrieVy ii. 207. 
225. 

LAND — ceremonies required in agreements for, i. 176. 
will of lands, how to be executed, i. iiy2. 
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LAND — when considered as money, i. 419, 420. 

when, after purchased, will pass, i. 219, 

LAW — what, i. 1.* 

LEASE AND RELEASE— —its nature, ii. 12. 

LEGACY — ^may be sued for in chancery, ii. 316. 
n6t at law, ii. 317. 

suit for a legacy in ecclesiastical court, when 
restrained, ii. 317. 
when implied, ii. 331. 

when a satisfaction of a debt, ii. 324, 325. 327. 330. 

when a performance of a covenant, ii. 324, 325. 

of goods, li. 331, 332. 

of chattels, ii. 332, 333. 

of moveables, ii.»336. 

of ready jiioney, ii. 337, 

of debts, ii. 338. 

ejusdem gencrisy ii. 335. 345. 

of household stuff, ii. 339. 

how affected by etror, ii. 342. 

wlien generality of words of legacy restricted, and 
when not, ii. 345, ^346. 
ademption of express^ ii. 351. 
implied", when, ii. 353. 

whether adeemed by marriage alone, or by birth oi 
a child oyly, ii. 353- 
how revoked, ii. 364. 

of debts when adeemed by payment to testator, 
ii- 3(>5* 

when accumulative, ii. 350. 
lapse of, v^iat occasions, ii. 3t)(). 
what a vested legacy, ii. 370. 
charged on land, ii. 202. 
specific, what, ii. 373- 
when to abate, ii. 373- 377- 
w'hen to refund, ii. 375. 
interest upon, ii. 430. 

LEGATEE — ^when to refund, ii. 375- 
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568 GENEKAf. JNDEX. 

LENGTH OF TIME— when a legal bar, 1. 329. 

when it furnishes a mere presumption, 

i- 329- 332- 

equity of redemption when barred by 
• length of time, i. 333- 
no bar to investigation of fraud, or in- 
sanity of devisor, i. 161. 333. 
presumption of legacy being paid, 
i- 333- 

whqn bar to suits, to enforce agreement, 
i- 392- 

LESSEE — to what covenants liable after assignment, i. 36*2. 

whether liable to rent after destruction of premises 
by fire, i. 372. , 

under lessee, to what and how liable, i. 357. 
acceptance of assignee of the lessee, i. 3C2. 

LIEN — for purchase money, i. 155. 381. 

LIMITATION OF USE— how construed, ii. 44- 49. 

concurrent, ii. 94, 95. 
statute of, i. 328. 

LIS PENDENS — when notice, ii- 153. 

LIVERY OF SEISIN — wh^n supplied injt^quity, i. 38. 
LONDON, CUSTOM OR See Custom^ London. 

LOSING BARGAIN — when decreed, i.'i33. 

LUNATIC — who is, i. 63. * 

who may traverse inquisition, i. G5. 
how protected, i. 57- 

acts of, when void, and when voidable in law, 
i. 49. ^ 

committees, how appointed, i. 57- 
power of committee as to lunatics estates, i. 59, 
60- 

whon to be produced, i. 61. 
trustee or mortgagee, how to convey, i. 61 • 
jurisdiction of chancery in lunacy, how conferred, 
i. 53- ii. 225. 

how exercised over lunatics abroad, i. Gi. 
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LUNATIC — superseUing a commission, i. G5, 6G. 

when lunatic must be party to a suit, when not, 
i-49- 57- 

marriage of lunatics, i. G‘i. 
maintenance of lunatics, 58- 

MAINTENANCE. See titles^ Infants, Lunatic. 

M A 11 IMAGE — agreements by parol in consideration of mar- 
riage, i. 191. 

agreements in fraud of, i. 1G2. 266. 2G9. 
settlements on marriage varying from articles, 
when rectified, i. 203. 
articles how expounded, i. 205. 
agreements in^restraint of marriage, i. 255, 25G. 
reason for restraining marriage between certain 
relatives, ii. 397. 

whether a revocation of a will of personalty, 
ii. 352. 

MARRIAGE BROKAGE — ^bond for procuring marriage, when 

void, i. 2G3. 

MERGER — what, and how regarded in equity, ii. 1^3-4. 
MESNE PROFITS — account of ntesne profits, wdien, and when 
^ not, decreed, i. 14. 159. iGi * 
from what time account of mesne profits 
Jo be taken, i. 160. 

interest on mesne profits, i. iGo. ii. 428. 

* MINES— i. 14. 

MISREPRESENTATION — effect of misrepresentation in 

equity, i. 1 23. 1G4. 

MISTAKE — ^wdien and ^hen not relieved in equity, i. iiC- 

* when induced by fraud, i. 123. • 

MONEY TO BE LAID OUT IN LAND— when considered 

as lan4l, i. 420. 
when vested abso- 
lutely, i. 420. 
1-25- 


MORTGAGE — its origin, ii. 252. 
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MORTGAGE — how considered in equity, li. 255. 27^. 

redemption of, ii. 256 257, 258, 
who may redeem, ii. 267, 268. 
upon what terms, ii. 272, 273. 27G. 
equity of redemption when barred by lengtli of 
time, i. 333. 

when presumed to be satisfied by length of 
time, i. 333» 334- 
how it differs from a pawn, ii. 275. 
equitable, i. 187. ^ 

payment of money to heir, when good, ii. 284. 
when to be discharged out of personal estate, 
ii. 288. 

when not, ii. 28f . 

of w'ife's estate, how to^be discharged, ii. 290. 

ORTGAGEE — estate of, ii. 257. 

first mortgagee, when, and when not, postfioncd 
in favour of the second, who holds the title 
deeds, i. 165. 

subsequent mortgagees how considered in 
equity, iy 304. 

when out d’ possession, when presumed to be 
satisfied, i. 333. 

of a term, how affected by covenants before pos- 
session, i. 353. 
estate of, ii. 257. 
tacking by, ii. 272. 
his remedies, ii. 2 (k). 

buying in prior encumbrances, ii. 302 to 309. 

MORTG AG OR — estate of, ii. 257. ^ 

infant how protected, ii. 270. ' 

MOVl^ABLES — what will pass by description of, ii. 333, 334, 
335 - 

NATURAL CHILD, ii. 431. 

NE EXEAT REGNO (writ of) — upon what grounds the court 

will interfere by, i. 11. 
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NEXT OF KIN— who, ii. 391.’ 

resulting trust for, ii. 127. 

* when entitled to administration, ii. 382, 38 <j 
NOTICE — of use of trust, ii. 147. , 

what constructive, what not, ii. 1^52. 
to agent or counsel, ii. 154. 
of prior incumbrance, ii^ 303. 

NUDUM PACTUM— what, i. 335- 
NUISANCE — when restrained in equity, i. 32. 34. 

OBLIG ATION — when relieved against, in respect of mistake 

oi* fraud, i. 122. 
become impossible, i. 22 1- 
againf^t good policy, i. 223. 
OCCUPANCY— ii. 400, 401. 

OFFICE BIIOKAGE — contracts entered into i’or procuring 
• places or public oflices, b 225. 

ORDINARY — power of ordinary in granting administration, 

ii. 385. * 

PARENT — contract wuth child, i. 13(). 

Sec Guardian. ^ 

rART-PEIlFORIVl^ANCE— what amounts to, i. j86, 187. , 

P All TIC EPS CRIMINIS — whether entitled to recover back 

money on illegal contracts, i. 229. 
ii. (i. 

PARTITION— decreed in equity, i. 18. 
costs on, i. 21. 

PATENTS — when equity will restrain the use of a new inven- 
tion, at the suit of the patentees, i. 34- 
1 *E>JALTY — in what cases equity will relieve against penalties, 
i- 153 - 397 - 

interest beyond, ii. 420.* 

PERPETUITY— xvhat, i. 80. 9C. 

how restrained, ib. 

PERSONAL ESTATE— exemption of, ii. 28(1. 

PLEDGE— ii. 275. 

PORTIONS — in what manner to be raised, i. 44(>, 447* 
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PORTIONS — when to be raised on estates in reversion, ii. 19^), 
when in life-time of father, ii- 200. 
when sink for benefit of heir or devisee, and when 
not, ii. 203. 204. 

POSSESSIO FR ATRIS— of an use, ii. 98. 

POSSIBILITY — distinction between near and remote, how re- 
garded 4 n equity, i. 213. 
when assignable in equity, i. 214, 215. 
when not, i. 215. 
possibility descendible,* i. 220. 
devisable, i. 220, 

POWER — defective execution of, i. 42. 323, 323, 324. 

intention to execute a power aided, i. 322, 324. 
execution of power prevented by fraud, i. 324. 
appointment in pursuance of power when subject to 
payment of debts, i. 277. 326. 
how construed, i. 321. 
collateral, i. 1G2. « 

POWERS OF REVOCATION— their nature, ii. 15G. et scq. 

how construed, ii. 159, 160. 
what good execution, ti. 1 Gi . 

PRESUMPTION — what afibeted by presumption ari^ng from 
length of time, i. 329. 333. 
evidence admissible! to repel a presumption, 
i- 334- 

PRIORITY OF TIME — how regarded in equity, i. 320. 
PURCHASER — favoured in equity, i. 41. 323. 

not favoured against a doweress, i. 22. 
what a valuable consfJeration, i. 279. 
what a fraudulent conveyance against Vi pur- 
chaser, i. 279, 280. 

by agent, how affected by notice, ii. 154. 
for consideration without notice, ii. 147. 
when bound to see to application of purchase- 
money, ii. 149, 150. 

when, and when not, bound to discover, ii. 
487. 
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QUIA TIMET — courts of equity entertain suits, i. 42. 

REAL ESTATE^— when charged with debts, ii. 404, 405. 
RECEIVER— i. 10. 

RECITAL — wlien, and when not, allowed to control the deed, 
i. 440. 

RECOMMENDATION— words ii. 3 ^, 37- 
liECOVERY — by cestui que trust, i. 149. 3 t> 3 - 

by baron and feme of wife’s estate, i. 310. 
by in/knt, when to bc^ avoided, i. 86, 87, 
operates as a confirmation of preceding encum- 
brances, i. 444. 
not to be restrained, ii. 80, 81., 
•REDEMPTION — equity of, %ee Mortgage. 

REFUNDING — when legatees are to refund to creditors, 
^ ii. 375. 

REGISTER ACTS — how construed in equity, i. 38, 
RELATIONS — who take as such under a bequest, ii. 347. 

RELEASE — avoided for fi'aud, i. 123. 

extending beyond tlie intent, i. 440. ii.»ioC. 

REMAINDER — oQi term, i. 213*, 

cross remainder, when implied, i. 450. ii. 63. 
contingent, how it differs from a springing 
use, lii. 87, 88. 

how from an executory devise, ii. 96. 
when it becomes an executory devise, ibid. 
RENEWAL OF LEASE— i. 433. 

RENTS — when to be recovered in equity, i. 156, 

assignee whether liable to rent after assignment, 

i- 359- 

mortgagee of a term, whether liable to rent before 
possession, i. 357- 

under-tenant how liable to rent, i. 357. 
lessee, when discharged from payment of rent, i. 370. 
whether rent be extinguished by destruction of pre- 
mises, i. 374. 
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RENTS — when due, i. 383. 
de wovo, ii. ^4. 

when apportioned, and when not, i. 384, 385. 

RENTS AND PROFITS — account of, when, and when not, 

decreed, i. 14. 157. 
charge on rents and profits, when 
sufficient to empower a sale of 
the land, i. 446, 447. 

RENT CHARGE — ^when apportioned, though extinguished, 
I. 387. 

REQUEST — words of, ii. 37. 

RESIDUE — when an executor is and is not admitted to the 
residue, ii. 127. 

RESPONDENTIA— what, i. 25*^. 

RESULTING TRUST— i. 422. 0.123-15)4. 
REVOCATION— implied, ii. 353. 

Q ALE — when authorized by charge on rents and profits, i. 447. 
SATISFACTION OF DEBTS BY LEGACY— ii. 325. 
SETTLEMENTS — on marriage, when varied, i. 148. 403. 405. 
SFIELLEY’S CASE—rule In, ii. 70, 71. . 

SIMONY — bonds for resignation, whcif^ relieved against in 
equity, i. 230. 232. 

SPECIFIC PERFORMANCE — up#n what principles, and 

when decreed in equity, 
i. 30. 151. 

in discretion of the* court, 
i. 189, 190. 

SPRINGING USE — what, and how barred, ii. 92. 

STATUTE — how construed, in equity, i. 24. 435. 

STATUTE OF FRAUDS— hovf construed, i. 25. 

' respecting parol agreements, 

1. 177. 191. 

respecting wills of real estate, 
i. 192. 

STATUTE — of fraudulent conveyances, i. 270. 277. 
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STATUTE — of uses, ii. lo. * 

of distributions, ii. 391. 
of mortmain, ii. 213. 
of fraud, i. 164. ii. 36. 
of limitations, i. 331. 

SURRENDER — of a copyhold, when supplied in equity, i. 39. 
SURRENDER — equity will not s^j^ply the want of, on behali* 
of a grandchild, ii. 123. 

SURVIVORSHIP — when, and when not, allowed in equity^ 
* ii. 102, 103. 

TACKING — by mortgagee, ii. 272. 

TENANT — by courtesy of a trust, ii. 99. 

by dower not allowed of a trust, ii. 99. 

TENANTS, JOINT.. See Joint Tenants. 

TENANT IN TAIL — how he may alien, i. 149. 300. 302. 

how he may bind his issue, i. 302. 
exchange by, ib. 

TERM — property of wife whe’h vested in the husband, i. 107. 
3 ^ 3 - 

remainder of, i. 213. 

trust of, how construed, fi. 101. 

to attend iilheritancc, ii. 104. 105. 111. 

in gross, ii. 106, 107. 

how it may be Jimited, ii. 107, 108. 

to raise portions when Satisfied, ii. 112. 

when assets, ii. 114. 

when merged, ii. 1O3. 

testimony to perpetuate, i. 10. 

TIME — wdicn matetialin a contract, i. 431. 

TRI?SPASS — equity will in some cases restrain, i. 32. 

TRUST — creature of equity, i. 303. • 

estate tail, when, and how alienable, i. 149,^150. 303. 

executed, or executory, how construed, i. 407. 

not affected by length of time, i. 331. 

what ap estate in trust, ii. 1^. 

by what words a trust estate will pass, iL i(>8. 
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TRUST — when it results, ii. 1 16. 

when not, if purchased by father or grandfather, 
ii. 121, 122, 123. 
by husband, ii. 125. 
resulting for next of kin, ii. 126. 
resulting for heir, ii. 192. 
how revived, ii. ^ 74. 
when not decreed in equity, ii. 192. 

TRUST, BREACH OF — whether actionable, ii. 171. 
TRUSTEE, POWER OF— how and when controlled by 

cestui que trust, ii. 167. 

TRUSTEE — investing trust-money in land when a trust results, 
ii. 118, 119. 
who may be, ii. 139. 
office and duty of, ii. 167. ^ 

how he might prejudice his ccsiui quo trust, 
ii. 167. 

may, and when, destroy contingent remainders, 

. ^ 74 - 

what he may do without suit, ii. 172. 
to what allowance entitled, ii. 1 76, 1 77- 
how charged fd^r negligence, ii.*177, 178. 
how affected by acts of his cj-trustee, ii. 182. 
when chargeable with interest, ii. 185. 
compounding debts, ii- 187. 
discretion of, ii. "95. 197- 
of charities, ii. 221. 

TURPIS CAUSA — contracts iuirpi causd, i. 228. 

VENTRE SA MERE— child in, ii. 348. 

VESTED INTEREST, ii. 3GG. 

VOLUNTARY CONVEYANCE, i. 270. 278. 
VVDLUNTEERS — when, and when not, aided in equity, i. 348, 

^ 349" 

UNCERTAINTY— i. 427. 

UNCONSCIONABLE BARGAIN — when and how relieved, 

i. 134. 141, 244. 


UNION OF ESTATES— ii. 72. 
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USE — what, i. ii. 7. 

origin of uses, ii. 2. 

USE — modes of creating an use, ii. 1,5. 

creation of uses, liow construed, ii. 44. 
limitation of uses, how construed, ii. 52. 
limitation of copyhold to uses, how construed, ii. 
springing use, what, ii. 87. ^ 

how it differs from executory devises, ii. 44. 

h 5 w it differs from a contingent rcniaiiuler, 

within wliat time to arise, ii. f)i, 92, jj;}. 

resulting, w’hen, ii. 133. i()4. 
when not, ii. 13(). ^ 

requisites to raise an use, ii. 139. 

^ who may be seisetl to an use, ii. 139. 
who is capable of an use, ii. 142. 
wdiat words sufficient to raise an use, ii. 141. 
how revoked, ii. 15G. 
cliaritable, ii. 209. 
superstitious, ii. 217. 

USURY— what, K2 ;j9. 

how and upon what terms relieved agiiinst in equity, 
i. 25, 139, 140. 

) 

WARD OF COURTS— ii. 232. 

WAUER — when, and when not, legal, i, 237. 

WARRANTY — when implied, and when not, i. 120. 381. 

who^ound by warranty, i. 304. 

WASTE — when relieved in equity, i. 32, 33. 

account of waste when decreed, i. 14. 

WEAKNESS OF UNDERSTANDING— deeds obtained from 

persons of w eak un- 
derstanding, i.bt). 

WILL — of personal estate when complete, i. 171. 
repugnant clauses, u 450. 
of real estajte, how to be executed, i. 193» 
obtained by fraud, wliere relievuble^ i. 13. 70. 

VOL. II. 1? p » 
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WILL — how construed, h 448. 
origin of ii. 311. 

of persona] estate, where anciently cognizable, ii. 311, 
312. 

where now cognizable, ii. 315. 

when construed by the civil and canon law, ii. 320. 

how expounded, ii. 

when it speaks, ii. 344. 

revocation of, ii. 353. 

probate of, ii. 380. 

WITNESSES — credibility ' and competency of witnesses to a 
will, i. 197. 198. 

who may be witnesses, ii. 453 to 463. 
disqualification of, ii. ^t53-4-5-6-7. 

WORDS — of recommendation, ii. 37. 
of request, ib. 

See also titles^ Estate, Intention. 
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ERRATA. 


VOL, I, 


Page. ^ 

26 , Ime 7 Sc 8,/or T Nov. 1799, MS. rcad% Browirs C. R 436. 

35, line 17, far 354, read 444. 

38, line 6, in note (v) far 1 Cox Rep. read a Cox's 3 {^p. 

56, last line, after case, insert 3 . 

75, line 3, far 39, read 6#. 

79, line 1 1 , in note, for 620^ read 920. • 

106, line 2, from bottom, for Buddon, read and in same line, /»r 

i3Ves. read 11 Vcs. 

148, line 3, from bottom, /or 255, read 225. 

154, line 21, /or 439, read 459. 

155, line 20, cancel Cowell v. Siinpsm, 16 Ves. 278. 
line 21, /or 256, rcar^356. 

161, line \^,far 2945, read 295. 

172, line 3, in marginal note, far 150, read lOO. 

4 ine 1 7, after Rep. insert 58. 

212, line 20, /or 19, read 89. 

247, line 6, in marginal note for 2 Lev, read 1 Lev. 

277, /or § 14, read.§ 12. • 

385, line 15>/^^ 592» '*'tad 502. 


VOL. 

31, line 5, of margimi? note, ybr 3 Lev. read 2 I,er. 

36, line l6,/or 460, read 469. 

64, line 23, /or 537, read 557. 

99, 101, 103, 105, 107, & 111, /or Ch. V. read Ch. IV. 

1 1 3 & 1 1 5, for Cb. HI. rcad^ h. IV. ^ 

265, line 3, in marginal note (3),/)r 79, read 97. 

414, in next page,ybr 315, read 415, 

488, isi next page, for 984, read 489. 







